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HEARING ON THE 
“SEARCHING FOR AND CUTTING 
REGULATIONS THAT ARE UNNECESSARILY 
BURDENSOME (SCRUB) ACT OF 2014” 


TUESDAY, FEBRUARY 11, 2014 

House of Representatives, 

Subcommittee on Regulatory Reform, 
Commercial and Antitrust Law 

Committee on the Judiciary, 
Washington, DC. 


The Subcommittee met, pursuant to call, at 1:03 p.m., in room 
2141, Rayburn Office Building, the Honorable Spencer Bachus 
(Chairman of the Subcommittee) presiding. 

Present: Representatives Bachus, Goodlatte, Farenthold, Issa, 
Marino, Holding, Collins, Smith of Missouri, Johnson, Conyers, 
DelBene, Garcia, Jeffries, and Cicilline. 

Staff present: (Majority) Daniel Flores, Subcommittee Chief 
Counsel; Ashley Lewis, Clerk; Justin Sok, Legislative Assistant for 
Rep. Smith of Missouri; Philip Swartzfager, Legislative Director for 
Rep. Bachus; Jonathan Nabavi, Legislative Director for Rep. Hold- 
ing; Mike Geiselhart, Intern; (Minority) Perry Apelbaum, Staff Di- 
rector & Chief Counsel; Susan Jensen, Counsel; Slade Bond, Coun- 
sel for Rep. Johnson; and Rosalind Jackson, Professional Staff 
Member. 

Mr. Bachus. The Subcommittee on Regulatory Reform, Commer- 
cial and Antitrust Law hearing will come to order. 

Without objection, the Chair is authorized to declare recesses of 
the Committee at any time. 

Our Subcommittee hearing today is being held to examine old 
and outdated Federal regulations that are a barrier to the new job 
creation that we so badly need in our country. Let me commend 
Congressman Jason Smith from Missouri for the work he has been 
doing on this issue and for legislation he will soon be introducing. 
The Searching for and Cutting Regulations that are Unnecessarily 
Burdensome Act of 2014, for short, the SCRUB Act. 

This Subcommittee has heard testimony which has made a com- 
pelling case that Federal agencies do not properly account for input 
from small businesses and too often ignore the cost associated with 
new regulations. 

Today we consider an even larger problem. What happens to all 
those regulations passed long ago that no longer serve a useful pur- 

( 1 ) 
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pose or no longer provide a benefit? Ronald Reagan once said noth- 
ing lasts longer than a temporary Federal program. He could have 
added Federal regulations to that. Nothing lasts longer than Fed- 
eral regulations. 

No one who has studied the regulatory structure in this country 
would dispute that there are a lot of outdated Federal regulations 
on the book that no longer pass a cost-benefit test and in some 
cases no longer make sense. Employers spend time, money, and re- 
sources complying with antiquated regulations that could be better 
spent on hiring more workers or reinvesting in their enterprises. 

The total Federal regulatory burden has reached $1.75 trillion to 
$1.8 trillion by some estimates. If we remove just part of this bur- 
den, we would see immediate economic growth. 

The SCRUB Act establishes a systematic process for doing this. 
It would set up a BRAC-style commission to identify regulations 
that have been rendered obsolete by technology and the markets, 
that have achieved their goals, or that are duplicative or conflict 
with other Federal regulations. The commission’s recommendations 
to eliminate those unnecessary regulations would have to be imple- 
mented by agencies unless disapproved by a joint resolution of Con- 
gress. 

There is a role for Federal regulations that provides reasonable 
and clear rules of the road for businesses that provide benefits to 
the public that are greater than the costs. But we should acknowl- 
edge the unneeded burden that redundant and obsolete regulations 
place on job creation and our economy. 

Accordingly, I look forward to today’s testimony. 

At this time, I will recognize our new Ranking Member, Hank 
Johnson of Georgia, for his opening statement. We would like to 
say welcome as the new Subcommittee Chair to your position. So 
you are recognized for your opening statement, Mr. Johnson. 

[Discussion Draft of H.R. , the “Searching for and Cutting 

Regulations that are Unnecessarily Burdensome (SCRUB) Act of 
2014”3 follows:] 
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[DISCUSSION DRAFT] 


nSTH CONGRESS 
■2n Session' 


H.R. 


To provide for the esiablisbnient of a procoKS for the reGew of rules and 
sets of rules, and for other purposes. 


IN THE HOUSE OP REPllESEXTATIVES 


l\lr. StllTO of Missouri introdueed the folkraiiiD; hill; whith was referred to the 
Goimnittee oti 


A BILL 

To provide for tlic establishineiit of a process for the review 
of rales and sets of rales, and for other purposes. 

1 Be it enacted by the Senate and House of Bepresenta- 

2 tives ofttw United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may he cited as the “Searching for and Cut- 

5 ting Regulations that are Unnecessarily Burdensome Act 

6 of 20 1 4” or as the “SCRTHI Act of 20 1 4’'. 

7 SEC. 2. TABLE OF CONTENTS. 


See. 1. Short title. 

See. '2. Tabic of contcuts. 


TITLB I— RETROSPBCTTOf KBOrL.:\TORY REtREW COMMISSION 
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2 

8ec'. 101. Ill gouenil. 

TITLK 11— KEGULATOKY C'UT-GO 

8ee. 201. Cut-go pi'oceduroR. 

Sec. 202. Apiilicabilily. 

Sec. 208. CongTOxSsionn] appi*oval of nilos laekiiig required agyiiey oftkeCs. 

“See, 809, Cut-go ruje.s. 

Sec. 204. OIKA eeitifieatioii of eost-beiiefit ealeulatioiis. 

TTTIAI III— llETItOSPECTIVE REVIEW GE YEW RULES 

Sec. 301. Ulan for fntiTro reiUw. 

TITLE IV— -JUDICIAL KE\’1EW 

Sec. 401. Judicial rcGow. 

TITLE V— MISCELLANEOUS PROVTSIONS 

Sec. oOl. Definitions. 

Sec. d02. Effective date. 

1 TITLE I— RETROSPECTIVE REGU- 

2 LATORY REVIEW COMMIS- 

3 SION 

4 SEC. 101. IN GENERAL. 

5 (a) EstaisIjISTtment. — T here is established a com- 

6 mission, to be kno^™ as the Uetrospeetive Regiilatorj" Ue- 

7 Ocw Commission, that shall re\ne\v rules and sets of rules 

8 in aecordanee with specified criteria to determine if a, rule 

9 or s('t of rules should he ri^pealed or amended to eliminate 

10 or rcdu(*e the costs of regulation to the; economy. The 

1 1 Commission shall terminate on tlio date that is -3 years 

12 after the date of the appointment of the ninth member 

13 of the Commission, 

14 (h) Membership, — 

15 


16 


(1) Number, — The Commission shall be com- 
posed of 9 members wdio shall be appointed not later 
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1 than 180 days after tlic date of enactment of this 

2 Act. 

3 (2) Term. — The term of each member shall be 

4 3 years, beginning' on the date that is 180 days alter 

5 the date of enactment of this Act. 

6 (3) Appointment. — The members of the Com- 

7 mission shall 1)0 appointed as follows: 

8 (A) The President shall appoint the cliair 

9 of the Commission from among past Adminis- 

10 trators of the Office of Information and Regu- 
ll latoiy Affairs, past ehairnien of the Administra- 

12 tive Confei’cnce of the United States, and other 

13 candidates of similar expertise and experience 

14 in nile making affairs and the administration of 

15 regiihitory recnews. 

16 (B) The Speaker of the House of Rep- 

17 resentatives, the Minority Ijeader of the House 

18 of Representatives, the Majority Leader of the 

19 Senate, and the Minority Ijoader of the Senate 

20 shall each appoint 2 members of the Coinmis- 

21 sion. 

22 (c) Powers and Atttiiorittes op ttte Commis- 

23 SION. — 

24 


25 


(1) Meetings. — The Commission may meet 
when, where, and as often as the Commission deter- 
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1 mines appropriate, except tliat the tiommission shall 

2 hold public meetings not less than tmce each year. 

3 (2) He ARINGS. — In addition to meetings held 

4 under paragTapli (1), the Coimnission may hold 

5 hearing's to consider issues of fact or law relevant to 

6 the Commission’s woi'k. iVny hearing held by the 

7 Commission shall be in public. 

8 (8) Access to lypormation. — The Commis- 

9 sion may secure directly from any depaitment or 

10 agency of the United States infonnatioii necessary 

11 to enable it to cariy^ out this Act. Upon request of 

12 the chair of the Commission, the head of that de- 

13 partment or agency shall Irirnish that information to 

14 the Commission. 

15 (4) Subpoenas. — 

16 (A) In general. — The Commission may 

17 issne subpoenas requiring the attendance and 

18 testimony of vntnesses and the production of 

19 any eUdence relating to the duties of tlie Com- 

20 mission. The attendance of witnesses and the 

21 production of e’^ndence may be required from 

22 ain? ])lace within the United States at any des- 

23 ignat(Nl place of hearing within the United 
States. 


24 
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8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


a 

(B) Failure tu oeey a subpoena. — If a 
person refuses to obey a subpoena issued under 
sub]3aragTapb (a), the Commission may apply 
to a United States district court for an order 
requiring that person to appear before the Com- 
mission to give testiinoiiy, produce evidence, or 
both, relating to the matter under investigation. 
Tlie application may be made within the judicial 
disti’iet where the heaiiug is conducted or vvliei'e 
that person is found, resides, or transacts busi- 
ness. Any failure to obey the order of tlio court 
may be punished by the court as civil contempt,. 

(C) Service op subpoenas. — The sub- 
poenas of the Commission shall be seiwed in the 
manner pi’ovided for subpoenas issued by a 
United States district court under the Federal 
Buies of Cirtl Procedure for the United States 
district courts. 

(D) Seratce op process. — All process of 
any court to which application is maile under 
paragraph (2) maybe seiwed in the judicial dis- 
trict in which the person required to be sorwod 
resides or may be found. 

(d) Pay and Travel Exi>enses. — 

(1) Pay.— 
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1 (A) Members. — Each member, other than 

2 the chair, shall be paid at a rate equal to the 

3 daily equivalent of the minimum annual rate of 

4 basic x>ay payable tor level lA" of the Executive 

5 Schedule under section 5315 of title 5, United 

6 States Code, for eacli da 3 ' (including travel 

7 time) during which the member is engaged in 

8 the actual performance of duties vested in the 

9 Commission. 

10 (B) CiLVIR. — The ('hair sliall be paid for 

11 each day referred to in subi)aragTapli (A) at a 

12 rate equal to the daily equivalent of the min- 

13 imnm annual rate of basic xmy xiayable for lev'cl 

14 III of the Executive Schedule under section 

15 5314 of title 5, United States Code. 

16 (2) TinvvEij EXPENSES. — Members shall receme 

17 tixwel exj)enses, iTieluding per diem in lieu of subsist- 

18 cnee, in accordance with sections 5702 and 5703 of 

19 title 5, United States Code. 

20 (e) niRECTOii OP ST.yPF. — 

21 (1) In general. — Tlie Commission shall ap- 

22 point a Director. 

23 


24 


(2) P.\Y. — Tlie Director shall be paid at the 
rate of basic pay payable for Dvcl W of the Execu- 
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1 tive Seliedulc mider section 5315 of title 5, United 

2 States Code. 

3 (f) Staff. — 

4 (1) In gbnekal. — S ulgeet to paragrapli (2), 

5 the Director, Adth the approval of the Commission, 

6 may appoint and fix the pay of additional personnel 

7 from the loublie and private sectors. 

8 (2) Limitations on appointment. — The Di- 

9 rector may make such appointments without regard 

10 to the provisions of title 5, United States Code, gov- 

11 erning appointment.s in the competitUe sendee, and 

12 any personnel so appointed may be paid without re- 

13 gai’d to the provisions of eiiapter 51 and snbehapter 

14 III of chapter 53 of that title relating to classifica- 

15 tion and Gencn’al Schedule pay rates, exce])t that an 

16 individual so appointed may not reeeUe pay in ex- 

17 cess of the annual rate of basic pay payable for GS- 

18 18 of the General Schedule. 

19 (3) Agencv" ASSiST.tNCE. — Following consulta- 

20 tion witli and upon request of the Director, the head 

21 of any Federal department or agency shall detail any 

22 of the personnel of that department or agency to the 

23 Commission to assist the Commission in carrving 
out its duties under this Act. 


24 
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1 (4) GAO AND onu assistance. — The (’omp- 

2 troller General of the United States and the Admin- 

3 istrator of the Office of Information and Regiilatoiy 

4 Affairs shall pro\4de assistance, ineliiding' the detail- 

5 ing of employees, to the Commission in aeeordanee 

6 with an agreement entered into with the Cotnmis- 

7 sion. 

8 (5) Assistance from other parties. — Con- 

9 gress, the States, munieipalitie.s. Federally reeog- 

10 nized Indian tribes, and local goveiTiments may prn- 

11 mle assistance, including the detailing of employees, 

12 to the Commission in aceoi'danee with an agreement 

13 entered into wdth the Coniinission 

14 (g) Other Authority. — 

15 (I) Experts and coNSiri/rANTS. — The Com- 

16 mission may procure by contract, to the extent funds 

17 are available, the temporaiy or intermittent somces 

18 of experts or consultants pursuant to section 3109 

19 of title 5, United States Code. 

20 (2) Property. — The C'ommission may lease 

21 spa(*e and acquire personal property to the extent 

22 funds are available. 

23 (h) Duties of the CoiiMissiON. — 

24 (1) In (IENBRMj. — The Commission shall eon- 

25 duct a rcnlow of the ('!ode of Fcxk'ral Kegnlatious to 
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1 identify rules and sets of rules that eolleetively im- 

2 plement a regulatory program that sliould be re- 

3 pealed or amended. 

4 (2) Natijkb of — To identify which 

5 rales and sets of rales should bo repealed or amend- 

6 ed to lower the cost of regulation to the economy, 

7 the Commission shall apply the folloudng criteria: 

8 (A) Whether the original purpose of the 

9 rule or set of rales was achieved, and the lule 

10 01 - set of I'ules could be i-epealed or amended 

11 without siguificant recurrence of adverse effects 

12 01 ' conduct that the rule or set of rules tvas in- 

13 tended to prevent or i-eduee. 

14 (B) Wdicther the iniplenientation, compli- 

15 aiice, adininiatratiou, enforcement or other costs 

16 of the rale or set of rales to the economy are 

17 not justified by the benefits to society within 

18 the United States produced by the expenditure 

19 of those costs. 

20 (C) Wdiether the rule or set of rules has 

21 been rendered unnecessary or obsolete, taking 

22 into consideration the length of time since the 

23 rule wus made and the degree to which tech- 


24 


nology, ('couoniic conditions, market practices. 
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8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


10 

or other relevant factors have changed in the 
subject area affected by the nile or set of rales. 

(D) AVliether the rale or set of rales is in- 
effective at achierang the rale or set's purpose. 

(E) Whether the rale or set of rules ovcn'- 
laps, duplicates, or eontliets with other federal 
rules, and to the extent feasible, with state and 
local g'ovei'umental rules. 

(F) Wdiether the rale or set of rules has 
excessive compliance costs or is otherwise exces- 
sively burdensome, as compared to alternatives 
that — 

(i) specify performance objectives 
rather than conduct or manners of compli- 
ance; 

(ii) establish economic incentives to 
encourage desired behavior; 

(iii) provide, information upon which 
choices can be made by the public; or 

(iv) incorporate other innovmtwe alter- 
natives rather than a.gency actions that 
specify conduct or manners of compliance. 

(G) Whether the rule or set of riile.s inhib- 
its iiinovmtion in or g’rowdh of the United States 


25 


economy. 
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1 (II) Wniether or not tlie rule or set of rules 

2 liarnas eompetition within the United States 

3 economy or the inteniational economic eompeti- 

4 tiveness of enterprises or entities based in the 

5 United States. 

6 (I) Such other criteria, as the Coimnission 

7 de\dses to identify rules and sets of rules that 

8 can be repealed or amended to eliminate or re- 

9 duce unnecessarily burdensome costs to the 

10 United States economy. 

11 (3) Mbtik)D()L()(}y poll iiEViEiY. — The Com- 

12 mission shall establish a niethodolog;y for eonducting 

13 its rewew, ideutifvnng rules and sets of inles, and 

14 classifying rules under this subsection and publish 

15 the temis of its methodologv' in the Federal Register 

16 and on an Internet Website of the Commission. The 

17 Commission may propose and seek public comment 

18 on the. methodology’ before the methodology is estab- 

19 lished. 

20 (4) Classification op rulks and sets op 

21 rut.es. — 

22 (A) In GENBluMi. — After completion of a 

23 

24 


25 


re\now under paragraph (2), the Commission 
shall classify’ each rule or set of rales identified 
in the rewew as either — 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 
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(i) a rule or set of rules — 

(I) on wliieh immediate action to 
repeal or amend is recommended; or 

(II) that should be eligible for 
regulatoiy cut-go procedures under 
title II; and 

(ii) whether the rale or set of rales, iii 
either case, is recommeuded to he repealed 
or, instead, amended. 

If the ride is reconiriiended to be amended, the 
Commission shall spceity the nature of the 
ainendineuts reconmiended and the amount of 
regulatoiy cost reduction tliat the amendments 
would achieve. 

(B) Decisions by majority. — Each deci- 
sion by the Commission to identify a rale or set 
of rales for classification under this paragraph, 
and each decision whether to classify the rale or 
set of rales under subparagraph (A)(i){I) or, in- 
stead, subparagraph (A)(i)(II), shall be made 
by a, simple majority rate of the Commission, 
except that, in the case of a, major rule or set 
of major rules, the Chairman may determine to 
identify' and classify a rule or set of rales that 


24 
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4 members of the Commission vote to identify 
or elassify. 

(5) IXITIATION OF REVIEW BY OTHER PER- 

soxs. — 

(A) In general. — The Commission shall 
also eondiiet a review under paragraph (2) of, 
and, if appropriate, classify under paragraph 
(4), any rule or set of rules tliat is submitted 
for review to the Commission b.v — 

(i) the President; 

(ii) a Member of Congress; 

(hi) any officer or employee of a Fed- 
eral, State, local or tribal government, or 
regional governmental body'; or 

(iv) aiiy member of the public. 

(B) Form of submission. — submission 
to the Commission under this paragraph 
shall— 

(i) identify the specific nile or set of 
rules submitted for rewew; 

(ii) prowde a statement of evidence to 
demonstrate that the rule or set of rules 
qualities to be identified for repeal or 
amendment under the criteria listed in 
paragraph (2); and 


25 
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1 (iii) such other information as the 

2 submitter believes may be helpful to the 

3 Commission's re\4ew, including a state- 

4 ment of the submitter’s interest in the 

5 matter. 

6 (i) Notices jVnb Reports of the CoaiMissroN. — 

7 (1) Notices of and reports on acti\t- 

8 ties. — I'hc Commission shall jiublish, in the Federal 

9 Register and on an Internet Website of the Conimis- 

10 Sion — 

11 (A) notices in advance of all public uieet- 

12 ings and hearings and classifications under sub- 

13 section (h) informing the public of the basis, 

14 purpose and procedures for the meeting, hear- 

15 ing or classification; and 

16 (B) reports after the conclusion of any 

17 public, meeting, hearing, or classification mider 

18 subsection (h) summarizing in detail the basis, 

19 purpose and substance of tlie meeting, hearing, 

20 or classification. 

21 (2) Annual reports to conoress. — Bach 

22 year, begiiniing on the date that is one year after 

23 the appointment of the ninth Member of the Coni- 

24 mission, the Commission shall submit a report to 
Congress detailing the aethnties of the Coniniis.sion 


25 
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for the previous year, and listing' all niles and sots 
of rales classified under subsection (h) during that 
year. For each rule or set of rules so listed, the 
Commission shall — 

(A) identify the agency that made tlu; rale 
or set of niles; 

(B) identify the annual cost of the rale or 
set of rules to the United States economy; 

(C) identify whether or not the rule or set 
of rules was classified under subsection 
(h)(4)(A)(i)(I) or (h)(4)(A)(i)(n) and, in either 
case, whether the rule is I'econunended to be re- 
pealed or, instead, amended; 

(D) if the rule or set of rules is rec- 
ommended to be amended, summarize the na- 
ture of the amendments recommended and the 
amount of regulatoiy cost reductions that the 
amendments would achieve; and 

(E) identify the criteria under subsection 
(It) (2) tliat caused the classification of the rule 
or set of rales. 

(11) FinaIj eeport. — Not later than the date 
on which the Commission members’ appointments 
exj^iire, the Commission shall submit a, final rcpoi't to 


Congress summarizing all aetmties and rec- 
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16 

1 ommendatioiis of the Commission, iiiehiding a list of 

2 all rules or sets of rules the Commission classified 

3 under stibparagraph (h)(4)(A)(i)(I) for immediate 

4 action to repeal or amend, a separate list of all rules 

5 or sets of rules the Commission classified under sub- 

6 paragraph (h)(4) (A) (i) (11) for repeal or amendment, 

7 and udth regard to each nile or set of rules listed 

8 on either list, Ihe information described in subpara- 

9 grafdis (A) through (E) of paragTapli (2). This re- 

10 |)ort may be included in the final annual repoit of 

11 the Commission under paragi-aph (2) and may in- 

12 elude the Commission’s recommendation whether the 

13 Commission should be reauthorized by CongTcss. 

14 (j) I:VlMEt>JATE EEPEAL Oir REGULATIONS; CON- 

15 GiiEssioNuyij CoNsiDEiLvnoN OF Finuuj Commission Rb- 

16 pout. — 

17 (1) In general. — Subjeet to paragraph (2), 

18 the head of each agency Math authority to repeal a 

19 rule or set of rules classified by the Commission 

20 under subj.)aragraph (h)(4)(A)(i)(T) for immediate 

21 action to repeal or amend and listed as such in the 

22 Commission’s final ropoit under subsection (i)(8) 

23 shall repeal or amend the rule or set of rul<\s as rec- 

24 ommendod by the Commission within, in the case of 
la^peal, 60 days or, in the case <if amendment, 120 
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days, after the expiration of the period specified in 
paragraph (2) for disapproval of recommendations of 
the Commission in the final report. 

(2) CONGRESSlOXiVL DISAPPROVAL. — 

(A) In GENERAIj. — Except as othen\T,se 
provided under subsection (k), no head of an 
agency described in paragraph (1) may carrj" 
out any re|)eal oi' amendment classified foi' im- 
mediate repeal by the Commission under sub- 
paragraph (h)(4)(A)(i)(I) and listed as such by 
the Commission in the final report transmitted 
to Congi'ess undei' subse(;tiou (i)(3) if a joint 
resolution is enacted, in accordance with the 
procdsions of subparagraph (C), disapproving 
such recommendations of the Commission for 
immediate repeal or amendment before the ear- 
lier of — 

(i) the end of the 45-day period begin- 
ning on the date on whicii the Commission 
transmits such report; or 

(ii) the adjournment of Congress sine 
die for the session during’ which such re- 
port is transmitted. 

(B) CoaiPCTATlON OF PERIOD. — For pur- 
poses of subparagraphs (A) and (C), the days 
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on whieh either House of Congress is not in 
session because of an adjournment of more 
than three days to a day certain shall be ex- 
cluded in tlie computation of a period. 

(C) Terms op the RESOihiTioy. — For 
purposes of paragraph (A), the term “joint res- 
olution” means only a joint resolution which is 
introduced within the 10-day period beginning' 
on the date on which the Commission transmits 
the Glial repoii to tlie Congress undei' sub- 
section (i)(3), and — 

(i) which does not have a preamble; 

(ii) the matter aftei- the resoKing 
clause of which is as follows: “That Con- 
gress disapjproves the reconimendations for 
immediate repeal and aniendment of the 
Retrospective Regulatoiy Review' Commis- 
sion as submitted by the Commission on 

”, the blank space being filled in 

with the appropriate date; and 

(iii) the title of which is as followes: 
“Joint resolution disapproving the rec- 
ommendations for immediate repeal and 
amendment of the Reti'ospective Regu- 
latory Re\iew' Commission.” 
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(D) Repkreal. — resolution dcseribed in 
subpara grax)h (C) that is introduced in the 
House of Representatives shall be referred to 
the Coinmittee on Oversight and Governinent 
K(!forni of the House of Representatives. A res- 
olution described in subparagraph (C) intro- 
duced in the Senate shall be referred to the 
Committee on Homeland Setaulty and Govern- 
mental Affairs. 

(E) Discharge. — If the committee to 
which a resolution described in subparagraph 
(C) is referred has not reported such resolution 
(or an identical resolution) by the end of the 
20-day period beginning on the date on wliicli 
the Commission transmits the final ro])ort to 
the Congress under subsection (i)(3), .such com- 
mittee shall be, at the end of such period, dis- 
charged from further consideration of such res- 
olution, and such resolution shall be i)laced on 
the appropriate calendar of the House involved. 

(F) Consideration. — 

(i) In (iBNERAL. — On or after the 
third day after the date on which the com- 
mittee' to whi(‘h such a resolution is re- 
huTcd has reported, or ha.s bi'cii discharged 


25 
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(under subparagraph (E)) from further 
consideration of, such a resolution, it is in 
order (even though a previous motion to 
the same effect has been disagreed to) for 
any Member of the respective House to 
move to proceed to the consideration of the 
resolution. A Member may make the mo- 
tion only on the day after the calendar day 
oil which the Member announces to the 
House concerned the Member’s intention 
to make the motion, except that, in the 
case of the House of Representatives, the 
motion may be made without sucli prior 
announcement if the motion is made by di- 
rection of the eommittee to which the reso- 
lution wars referred. All points of order 
against the resolution (and against coiisid- 
eratiou of the resolution) are waived. The 
motion is highly priHlcged in the House of 
Representatives and is prhiloged in the 
Senate and is not debatable. The motion is 
not subject to amendment, or to a motion 
to postpone, or to a motion to proceed to 
the consideration of other business. A mo- 
tion to reconsidra’ the vote by wdiicli the 
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motion is agreed to or disagreed to shall 
not be in order. If a motion to proceed to 
the consideration of the resolution is 
agreed to, the respective House shall im- 
mediately proceed to consideration of the 
joint resolution without inteiveiiing' motion, 
order, or other business, and the resolution 
shall I’emain the unfinished business of tlie 
respective House until disposed of. 

(ii) Debate. — Debate on the resolu- 
tion, and on all debatable motions and ap- 
peals in conneetiou therewith, shall be lim- 
ited to not more than 2 hours, which shall 
be diDded equally between, those favoring 
and those o])posing the resolution. iVn 
ainendment to the resolution is not in 
order. A motion further to limit debate is 
in order and not debatable. A motion to 
postpone, or a motion to proceed to the 
consideration of other business, or a mo- 
tion to recommit the resolution is not in 
ordei-. A motion to reconsider the vote by 
which the resolution is agreed to or dis- 
agreed to is not in order 


24 
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(ill) Vote on final passage. — Im- 
mediately following the conelnsion of the 
debate on a resolution described in snb- 
paragraiih (C) and a single (piorum call at 
the conclnsion of the debate if requested in 
accordance with the rules of the appro- 
priate House, the vote on final passage of 
the resolution shall occur. 

(iv) Appeals from decisions of 
THE CILtlR. — ^Appeals from llie decisions 
of the Chair relating to the apiilication of 
the rales of the Senate or the House of 
Representatives, as the ease may be, to tlie 
procedure relating to a resolution described 
in subparagTa])h (C) shall be decided with- 
out debate. 

(G) Consideration ry other liolse. — 
(i) In GENJMiAij. — If, before the pas- 
sage hy one House of a resolution of that 
House described in subparagraph (C), that 
House receives from the other Hous(* a 
resolution described in subparagraph (C), 
then the following procedures shall apply: 

(I) Referral. — The resolution 
of the other House shall not he riv 



25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


23 

ferred to a committee and may not be 


considered in the Ilonse recemng it 


except in the case of final passage as 
prindded in snbparagrapli ((t)(I1). 

(II) Procedure tiiere- 
AFTER. — With respect to a resolution 
described in subparagraph (C) of the 
House receiving tlie resoluLion — 


(aa) the pi’ocedure in that 


House shall be the same as if no 


resolution had been received from 


the other House; and 


(bb) the vote on final pas- 
sage shall be on the resolution of 
the other House 

(ii) No LONGER IN ORDER. — Upon 


disposition of the resolution received from 


the Other House, it shall no longer be in 


order to consider the resolution that origi- 


nated in the receiving House. 


(H) Kttt.es of the senate and 
TTOUSp:. — This section is enacted by Oongi’ess — 


(i) as a.n exercise of the rulemaking 


25 


power of the Senate aud House of Rep- 
resmitatives, respectively, and as such it is 
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deemed a part of the rules of each House, 
respectively, hut applicable only with re- 
spect to the procedure to he followed in 
that House in the case of a resolution de- 
scribed in subparagraph (C), and it super- 
sedes other rules onh' to the extent that it 
is incousistent with such mles; and 

(ii) with full recognition of the con- 
stitutional right of either House to change 
the rules (so far as relating to the proce- 
dure of that House) at any time, in the 
same maimer, and to the same extent as in 
the case of any other rale of that House. 

(k) iUuUjICATION Ob’ Ct!T-G() PROCEDUKKS TO 
Rules or Sets of Rules AuFEc^rED by a Joint Reso- 
lution. — ^iVll rales and sets of rules for wliich a resolution 
of disapproval under subsection (j) lias been enacted shall 
thereafter be repealed or amended under title H of this 
Act. 

(l) Transfer op Funds Fro.vi Regulatory Agen- 
cies. — Of the unobligated amounts made available in fu- 
ture fiscal years for- each agency that makes rales subject 


23 to roHew by the Commission, up to 1 percent or 

24 $25,000,000, wbich(!ver is greater, shall be available for 

25 the Commission. 



27 


25 

1 (m) CONSin/fATION BeTWF]P]K THP] (.^IIAIRMAN AND 

2 THE Director. — T he (chairman of the Commission shall 

3 eonsiilt with the Director of the Office of Management and 

4 Budget before making requests for agency funds under 

5 paragraph (j). 

6 TITLE II— REGULATORY CUT-GO 

7 SEC. 201. CUT-GO PROCEDURES. 

8 (a) In Gpineral. — E xcept as provided in section 202, 

9 an agency, when the agency makes a new rule, shall repeal 

10 or amend rules or sets of rules of that agency classified 

11 by the Oommissioii under section 101(h)(4)(A)(i)(II) or 

12 required to be repealed oi' amended by the agenc\' imdei' 

13 section lOl(k), sucli that the annual costs of the new rale 

14 to the United States economy is offset by .such, repeals or 

15 amendments, in an anionnt equal to or greater than the 

16 cost of the new rale, based on the regidatoiy cost reduc- 

17 tions of repeal or amendment identified by the Commis- 

1 8 sion. 

19 (h) At.tkrnatru^ Procedure. — A n agency may, al- 

20 ternatively, repeal or amend a rule or set of rules of tliat 

21 agency classified by the Commission under section 

22 101 (h)(4)(A)(i)(ID or required to bo repealed or amended 

23 by the agency under section 101 (k) prior to the time speci- 

24 fled in subsection (a). If the agency so repeals or amends 

25 such a, rah; or s(>t of rules and thereby reduces the annual, 
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1 ii)flation- adjusted cost of the rule or set of rales to the 

2 United States economy, the agency may thereafter apply 

3 the reduction in regulatory costs, based on the regulatory 

4 cost reductions of repeal or amendment identified the 

5 Commission, to meet, in whole or in part, the regulator}' 

6 cost reduction I'equired under subsection (a) of this section 

7 to be made at the time the agency promulgates a. new rale. 

8 SEC. 202. APPLICABILITY. 

9 iUi agency shall no longer be subject to the reqnire- 

10 nients of section 201 and 203 beginning on the date that 

11 there is no rale or set of rales of the agency classified 

12 by the Comniissioii under section 101(d)(4)(A)(i)(II) or 

13 required to be repealed or amended by the agency under 

14 sectoin 101(h) that has not been repealed or amended 

15 such that all regidatory cost reductions identified by the 

16 Cominis.sion to be achievable throcigh I’cpeal or ainend- 

1 7 ment have been achieved. 

18 SEC. 203. CONGRESSIONAL APPROVAL OF RULES LACKING 

1 9 REQUIRED AGENCY OFFSETS. 

20 (a) Ijimitation on CrfTuto RuTjE TAiaNG Ef- 

21 F75CT. — Section 801(a) of title 5, United States Code, is 

22 amended — 

23 (1) in paragimph (1)(B) — 

24 (A) in clause (iii), by striking ‘‘and” at the 


25 


end; 
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(B) by insertirig after clause (ill) tlie fol- 
lowing': 

“(iv) a certification that the agency 
has complied until section 201 of the 
Searching tor and (Jutting Kegulations 
that are Uniiecessainly Burdensome Act of 
2014 and a brief summary of the repeals 
and amendments made by the agency to so 
eoniply; and”. 

(G) by redesignating clause (iv) as clause 
(v). 

(2) ill paragraph (2), by adding at the end the 
follouniig; 

“(C) The Comptroller (xencral shall pro- 
vide a rejiort on each mle to the committees of 
jurisdiction in each House of the CougTess Iw 
the end of 15 caleudar dayn after the submis- 
sion or publication date as proinded in section 
802(b)(2). The report of the Comptroller Gen- 
eral shall inchide an assessment of the agency’s 
compliance \rtth section 201 of the Searching 
for and Cutting Rognlatioiis that are Tlimocos- 
sarlly Burdensome Act of 2014, including a. cor- 
tificatiori of whether the agency has or has not 
complied.”. 
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1 (3) ill paragraph (4), by inserting' after “major 

2 rule” the following: “or a cut-go rule”; and 

3 (4) bj' adding at the end the following; 

4 “(6) A cut-go rule relating to a report sub- 

5 initted under paragraph (1) shall take effect only on 

6 the date that a joint resolution authoi'izing such rule 

7 is enacted. A cut-go nile that does not take effect 

8 under this [laragi'aph may not be reissued in suh- 

9 stantially the same fonii, and a new rule that is sub- 

10 stantially the same as such a rule may not be issued, 

1 1 unless the reissued or new irde complies with section 

12 201 of the Searching foi' and Cutting Regulations 

13 that are Unnecessarily Burdensome Act of 2014 or 

14 is specifically authorized by a law enacted after the 

15 date of the suhmission of a report relating to the 

16 cut-go rule.”. 

17 (b) Ct)T-GO Rple Deptneio. — S ection 804 of title 5, 

18 United States Code, is amended by adding at the end the 

19 following: 

20 “(4) The term ‘cut-go rule’ means any ride 

21 made hy an agency that is subject to section 201 of 

22 the Searching for and Cutting Regulations that are 

23 Unnecessarily Burdensome Act of 2014, and with 

24 regard to whirti the Comptroller (Toneral of the 
United States certifies under section 801(a)(2)(C) 


25 
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1 that tlie agency has not complied ndth such section 

2 201 by repealing' or amending rules and sets of rales 

3 (dassified by the Retrospective Regulaton' Review 

4 Commission under section 101(d)(4)(A)(i)(II) or re- 

5 quired to be repealed or amended by the agency 

6 under section lOl(k) of such Act.”. 

7 (c) CONORESSIOXAL ApPROVAIj OF KfAV RtJLES. — 

8 (1) In general. — Chapter' 8 of title 5 is 

9 amended b;j' adding at the end the following: 

10 “S809. Cut-go rules 

11 “{a){l) For purposes of this section, the terra ‘joint 

12 resolution’ means only a joint resolution addressing a re- 

13 port classifjdng a rule as a cut-go nde pursuant to section 

14 801(a)(l)(A)(iii) that 

15 “(A) hears no jn-eamhle; 

16 “(B) hears the follovdng title: ‘Approwng 

17 the rale submitted by relating to 

18 .’ (The blank spaces being appropriately 

19 filled in); 

20 “(C) includes after its resolving clause only 

21 the following: ‘That Congress api])roves the rule 

22 suhiiiitted by relating to (The 

23 blank spaces being appropiaately filled in); and 

24 “(D) is introduced pursuant to paragraph 


25 


( 2 ). 
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“(2) After a House of Congress receives a re- 

2 port pursuant to section 801(a)(2)(C) that the agen- 

3 cy has not complied with section 201 of the Seai'ch- 

4 ing for and Cutting Regulations that are Unneces- 

5 sarily Burdensome Act of 2014, the majority leader 

6 of tliat House (or the designee of the majority lead- 

7 er) shall introduce (by recpiest, if appropriate) a 

8 joint 1 ‘esolution desciibed in paragraph (1) — 

9 “(A) in the case of the House of Kep- 

10 resentatives, within 3 legislative days; and 

11 “(B) in the case of the Senate, udthiu 3 

12 session days. 

13 “(3) A joint resolution described in paragraph 

14 (1) shall not be subject to amenchuent at any stage 

15 of proceeding. 

16 “(b) A joint resolution described in subsection (a) 

17 shall be referred in each House of Congi-ess to the conunit- 

18 tees having jurisdiction over the provision of hxw under 

19 which the rule is issued. 

20 “(e) In the Senate, if the committee or committees 

21 to which a joint resolution described in subsection (a) has 

22 been referred have not repoi-ted it at the end of 1 5 session 

23 days after its introdnctioxi, such committee or committees 

24 shah be automatically discharg’cd from further consider- 

25 ation of the resolution and it shall he phunxl on thex cal- 
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1 endar. A vote on final passage of the resolntion shall be 

2 taken on or before the close of the 15th session day after 

3 the resolntion is reported by the committee oi' committees 

4 to which it was refeiTcd, or after snch committee or com- 

5 inittees have been discharged from fnrthtir consideration 

6 of the resolution. 

7 “(d)(1) In the Senate, when the committee or com- 

8 mittees to wliicli a joint resolution is referred have re- 

9 poi'ted, or when a committee or committees are disehai’ged 

10 (iindei- subsection (c)) from further consideration of a 

11 joint resolntion desciabed in subsection (a), it is at any 

12 time thei’eaftei’ in oi'dei’ (even thongh a previous motion 

13 to tlie same effect lias been disagreed to) for a motion 

14 to proceed to the consideration of the joint resolntion, and 

15 all points of order against the joint resolution (and against 

16 consideration of the joint resolution) are waived. The mo- 

17 tion is not subject to amendment, or to a motion to post- 

18 pone, or to a motion to proceed to the consideration of 

19 other business. A motion to reconsider the vote by which 

20 the motion is agreed to or disagreed to shall not be in 

21 order. If a. motion to proceed to the consideration of the 

22 joint resolution is agreed to, the joint resolution shall re- 

23 main the unfinished business of the Senate until disposed 

24 of. 
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1 “(2) In the Senate, debate on the joint resoln- 

2 tion, and on all debatalile motions and appeals in 

3 eonnecd.ion therewith, shall be limited to not more 

4 than 2 hours, whieh shall be diwded equally between 

5 those favoring and those opposing the joint resoln- 

6 tion. A motion to further limit debate is in order and 

7 not debatable. An amendment to, or a motion to 

8 postpone, or a motion to proceed to the consider- 

9 ation of other business, or a motion to recommit the 

10 joint resolution is not in order. 

11 “(3) In the Senate, inunediately following the 

12 conchision of the debate on a joint resolution de- 

13 scribed in sub, section (a), and a single quorum call 

14 at the conclusion of the debate if reqirested in ac- 

15 cordaiice with the rules of the Senate, the vote on 

16 final passage of the joint resolution shall occur. 

17 “(4) Appeals fi-om the decisions of the Chair re- 

18 lating to the application of the rules of the Senate 

19 to the procedure relating to a joint resolution de- 

20 scrihed in subsection (a) shall be decided nntliout de- 

21 bate. 

22 “(e) In the House of llepresentatives, if the corn- 

23 mittee or committees to which a joint resolution described 

24 in subsection (a) has been refi'rred has not repoihed it to 

25 the Houses at the emd of 15 legislatha! days after its intro- 
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1 duetioii, sucli eomiriittee or eoimnittces shall be diseliargcd 

2 from further consideration of the joint resolntion, and it 

3 shall be placed on the appropriate ealendar. On the second 

4 and fourth Thursdays of each month it shall be in order 

5 at any time for the Speaker to recognize a Member who 

6 favors passage of a joint resolution that has appeared on 

7 the calendar for not fewer than 5 legislative days to call 

8 up the joint resolu tion foi’ immediate consideration in the 

9 House without intervention of any point of ordei". Wlien 

10 so called up, a joiid, resolution shall be considered as read 

1 1 and shall be debatable for 1 hour equally dhdded and eon- 

12 trolled by the proponent and an opponent, and the pre- 

13 Hous question shall be considered as ordered to its pas- 

14 sag’o wuthout intervening' motion. It shall not be in order 

15 to reconsider the vote on passage. If a vote on final jjas- 

16 sage of the joint resolution has not been taken by the third 

1 7 Thursday on whicli the Speaker may recognize a Member 

18 under this subsection, such vote shall be taken on that 

1 9 day. 

20 ‘'{f)(l) For purposes of this subsection, the term 

21 ‘identical joint resolution’ means a joint resolution of the 

22 first House that projiosos to apjirove the same ent-go ride 

23 a s a joint resolntion of tlie second House. 

24 


25 


“(2) If the second House receives from the first 
House a joint resolution, the (Ihair shall determine 
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1 whether the joint resolution is an identieal joint res- 

2 olutioD. 

3 “(3) If tile second House receives an identical 

4 joint resolution — 

5 “(A) the identical joint resolution shall not 

6 be referred to a eoniuiittee; and 

7 “(B) the procedure in the second House 

8 shall be the same as if no joint resolution had 

9 been received from the fii'st house, except that 

10 the vote on final passage shall be on the ideii- 

1 1 tieal joint resolution. 

12 “(4) This subsection shall not apply to the 

13 House of Representatives if the joint resolution re- 

14 ceiv(;d from the Senate is a revenue measure. 

15 “(g) If either House has not taken a vote on final 

16 passage of the joint resolution bj’ the last day of the period 

17 described in section 801(b)(2), then such vote shall be 

18 taken on that day.”. 

19 (2) Tatu.e of srcttons. — T he table of sections 

20 for such chapter 8 is amended by adding at the end 

21 the following: 

‘'§ 809. rukhs."’. 

22 SEC. 204. OIRA CERTIFICATION OF COST-BENEFIT CAL- 

23 CULATIONS. 

24 The Adiuinistrator of the Office of Information and 

25 Regulatoiy iiffairs of the Otlice of Managment and Budg’- 
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1 et shall review and certify the aceiiraev of agency deter- 

2 minations of the costs of new rales under section 201. The 

3 certification shall he included in the administrative record 

4 of the relevant rale making by the agency promnlgating 

5 the rule, and the Administrator shall transmit a coi)y of 

6 the certification to Congress when it transmits the certifi- 

7 cation to the agency. 

8 TITLE III— RETROSPECTIVE 

9 REVIEW OF NEW RULES 

10 SEC. 301. PLAN FOR FUTETBE REVIEW. 

11 IVlien an agency makes a rale, the agency shall in- 

12 elude in the final issnance of such lade a plan for llie re- 

13 wew of .sueli rale by not later than 10 yeai-s after the date 

14 such rule is made. Such a review, in the ease of a major 

15 rale, shall be substantially similar to the review by the 

16 Commission under section 101(h). Wienever feasible, tlie 

17 agencA' shall include a proposed plan for rewew of a pro- 

18 posed rale in its notice of propo.sed rulemaking and shall 

19 receive public comment on tlie plan. 

20 TITLE IV— JUDICIAL REVIEW 

2 1 SEC. 401. JUDICIAL REVIEW. 

22 Agency conipliance with section 301 shall he sidijoct 

23 to judicial rewew under chapter 7 of title .5. 
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1 TITLE V— MISCELLAENOUS 

2 PROVISIONS 

3 SEC. 501. DEFINITIONS. 

4 In this Act: 

5 (1) The term “agency” has tlie moaning given 

6 snch term in section 531 of title 5, United States 

7 Code. 

8 (2) The terra “Commission” moans the Ilotro- 

9 a]iectivo Uognlatory ReUew Commission estahlished 

10 under section 101. 

11 (3) The term “major inlo” moans any rule that 

12 the Administrator of the Office of Information and 

13 Regulatory Affairs determines is likely to impose — 

14 (A) an annual cost on the economy of 

15 $100,000,000 or more, adjusted annually for 

16 inflation; 

17 (B) a major increase in costs or prices for 

18 consumers, indmdual industries, Federal, 

19 State, local, or tribal governnieut agencies, or 

20 geographic regions; 

21 (C) sigihficant adverse effects on eompeti- 

22 tion, employment, investment, productivity, in- 

23 novation, or on the ability of United States- 

24 based enterprises to compete with foreign-based 

enterprises in domestic and export markets; or 


25 
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Mr. Johnson. Thank you, Mr. Chairman. 

I am a little hesitant today because I have been informed that 
earlier this morning a gentleman was sitting in this chair, and the 
gentleman was operating this microphone and in doing so, he sus- 
tained a shock. And so I am deeply concerned that I may not sur- 
vive this hearing. 

Mr. Bachus. We have learned since then that he rests in peace. 
[Laughter.] 

Mr. Johnson. Well, I am hopeful that you all are praying for my 
salvation. 

But I am pleased to now serve as the Ranking Member on the 
Subcommittee on Regulatory Reform, Commercial and Antitrust 
Law. As the former Chairman of the Antitrust Subcommittee, I 
know that it has a particularly exciting range of issues, many of 
which should provide a pathway to work cooperatively across the 
aisle. That is why I am particularly disappointed with the process 
and substance of today’s hearing, which is my first as Ranking 
Member. 

Regarding process, although today’s hearing is intended to be a 
legislative hearing, we did not receive a copy of the draft legislation 
until Friday afternoon and did not receive a final version of the bill 
until yesterday evening. This is obviously problematic. It not only 
affects our ability to adequately prepare for the hearing, but also 
the ability of our witnesses to carefully analyze the legislation and 
draft their testimony under severe time constraints. 

As to substance, it had been my hope that the subject matter of 
this hearing would have better linked itself to a more collaborative 
effort. I think all would agree that retrospective review is a good 
idea. There is no doubt that out-of-date, redundant, and conflicting 
rules should be eliminated. In fact. President Obama, in recogni- 
tion of the value of retrospective review, issued a series of execu- 
tive orders requiring agencies to effectuate review plans, a process 
that is now in effect. This process is in addition to the self-initiated 
reviews that many agencies conduct, as well as the reviews con- 
ducted pursuant to the Regulatory Flexibility Act. 

Unfortunately, the so-called SCRUB Act, which is the subject of 
today’s hearing, appears to be a one-way ratchet with the sole aim 
of prioritizing costs over benefits. The measure fails to give agen- 
cies the necessary resources and guidance so that they will do an 
even better job of conducting retrospective review. 

Even more problematic is the fact that the SCRUB Act may very 
well be plainly unconstitutional. As Professor Levin explains in his 
prepared testimony, the commission, as established by this legisla- 
tion, is given comprehensive authority to take actions that would 
have the force of law even though its members are not presidential 
appointees subject to Senate confirmation. I do not believe Pro- 
fessor Levin has reached this conclusion without careful reflection, 
and I encourage him to focus upon that issue in his oral testimony. 

Compounding the problem is the fact that the bill uses undefined 
terms that are inherently subjective in nature, such as, “excessive 
compliance cost,” and “excessively burdensome.” Clearly “excessive” 
can be a matter of opinion depending on which perspective one 
views the issue, such as regulations that save lives but impose cer- 
tain compliance costs. As a result of these and other serious flaws 
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with this legislation, it is clear that the SCRUB Act is yet another 
shortsighted anti-regulatory measure that has no hope of becoming 
law. 

But I do have hope that I will survive this hearing, and I hope 
that during this time that Chairman Bachus and I are working to- 
gether on this Subcommittee, that we will be able to find common 
ground on process and substance. As we begin this new session of 
Congress, I very much look forward to working with you, Mr. 
Chairman. 

And I yield back. 

Mr. Bachus. Thank you. 

Mr. Johnson, we did have a very good meeting earlier today, and 
I think we mutually pledged to try to work cooperatively together 
and try to find consensus on the issues. And I appreciate your spir- 
it of cooperation that you have shown in the past. 

And I will say to you that this bill, in its preparation, did come 
late, and I think there was some, obviously, limited time that you 
had to review it, and I concede that to you. In the future, we will 
work together to see that that is not the norm but that is the ex- 
ception. 

Mr. Johnson. Would the gentleman yield? 

Mr. Bachus. Yes. 

Mr. Johnson. I might add, Mr. Chairman, that I have such great 
respect and admiration for you. You have been a vocal supporter 
of civil rights, being an initial cosponsor of the Voting Rights 
Amendments Act. This kind of conduct that you have exemplified 
throughout your years in Congress is a hallmark of civility. And so 
I have no doubt that whatever happened this past week is some- 
thing that happened, but we are going to proceed on from here. 
And so I look forward to serving with you, and I think everything 
is going to be okay if I survive this hearing. 

Mr. Bachus. Thank you. We will try, make every effort to get 
you through this hearing. And I appreciate your words. 

With that, I would like to recognize the sponsor of this legisla- 
tion, Mr. Jason Smith of Missouri, for an opening statement. 

Mr. Smith of Missouri. Mr. Chairman, thank you for holding 
this hearing. Much appreciated. 

As the former Chairman of the Joint Committee on Administra- 
tive Rules back in the Missouri House, which I served just over 8 
months ago, I have some experience working to reduce the regu- 
latory burden facing families, small business owners, and farmers. 

In 2012, while serving in the Missouri House of Representatives, 
I worked to pass House bill 1135, which requires that all State 
rules and regulations be reviewed every 5 years. Like the bill we 
are discussing today. House bill 1135 required that rules be exam- 
ined under various criteria to determine if, among other things, 
they were effective, obsolete, or duplicated. 

The Federal Government could learn a thing or two from what 
we have accomplished in the State of Missouri. It was Missouri’s 
over 6,000 State regulations that led me to believe that reform was 
necessary. In the Code of Federal Regulations, there are over 
174,000 pages of rules and regulations. During my short time in 
Congress, I have been amazed by the broad Federal authority 
agencies have to write numerous new regulations. Worse yet. Con- 
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gress and the American public have very little oversight and au- 
thority over agencies’ rulemaking process. 

The Searching for and Cutting Regulations that are Unneces- 
sarily Burdensome Act of 2014, or SCRUB Act, creates a bipartisan 
commission to examine Federal rules and regulations that merit re- 
peal and amendment to reduce unnecessary cost burdens for Amer- 
ican citizens. In addition, it requires an automatic review on all 
new rules after 10 years and creates a cut-go procedure whereby 
agencies need to repeal old regulations before they can issue new 
ones absent congressional consent. 

I look forward to hearing from the witnesses and other Members 
about ways to really tackle regulation reform and invite input on 
a way to move forward. 

Thank you, Mr. Chairman, for this opportunity today to discuss 
this legislation. 

Mr. Bachus. Thank you, Mr. Smith. 

I would now like to recognize the full Committee Ranking Mem- 
ber, Mr. John Conyers of Michigan, for his opening statement and 
also warn you that we are getting shocks from some of these mics. 
[Laughter.] 

Mr. Conyers. Well, thank you very much. Chairman Bachus. 

I am here to participate with a question. Why do we not have 
a bill instead of a discussion draft with these distinguished wit- 
nesses who are here? 

Mr. Bachus. That is a good question, a valid question. It is my 
understanding that in introducing the bill, there were some — as my 
able counsel advised me, we had already sent the witnesses notice 
when we realized that we were not going to be assigned a bill num- 
ber, but actually the draft before you is the bill in its final form. 
It does not have a number. And I am not sure that I can give you 
an explanation of that, John. I am not going to give you an incor- 
rect. 

As I told Mr. Johnson in response to his statement, that is an 
anomaly and we will try not to repeat that in the future. 

Mr. Conyers. Thank you, Mr. Chairman. 

Can you, Mr. Bachus, indicate to me when the bill will be 
dropped and we will be able to compare the discussion draft with 
the actual legislation? 

Mr. Bachus. Yes. My understanding is this is the bill in the final 
form. But, Mr. Smith, could 

Mr. Conyers. I will yield to Mr. Smith. 

Mr. Smith of Missouri. You know, this appears to be the bill 
in the final form. One of the purposes of a draft legislation is I 
want some true bipartisan regulation reform, and this is a way to 
start. If you all have suggestions on how to move this forward to 
actually do some substantial reform, this is the way that we can 
make the changes. 

Mr. Conyers. Well, when will the bill be introduced? 

Mr. Smith of Missouri. Well, right now, I would say as soon as 
possible, but we have been working on this for some time. 

Mr. Bachus. I would say this. By the time we reconvene, after 
today, our next legislative session, which is about 10 or 12 days 
away, assuming that we address our debt ceiling today, which I am 
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assuming we will, when we return, we should have the bill in final 
form. 

Mr. Conyers. Thank you very much. 

I would like to ask unanimous consent to introduce two of Presi- 
dent Obama’s — well, actually three executive orders. Yes, I have 
three executive orders outlining steps that Federal agencies must 
take to formulate plans for retrospective review of their regulations 
on an ongoing basis. 

Mr. Bachus. Without objection. 

[The information referred to follows:] 
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Veil. 58, .\o. 190 
Mijridiiy. Oclol.ei 4, 1993 


Title 3 — Executive Order 12866 of September 30, 1993 

The President Regulatory Planning and Review 


'i'lie American people deser\'e a regulatory sysiern Lhai works for iheni. 
not against them: a regulatory system that protects and improves tlieir iiealtli, 
safety, environment, and well-being and improves the performance of tlie 
economy wltlioul imposing unacceptable or unreasonable costs on society: 
regulatory policies that recognize that the private sector and privare markets 
are the best engine for economic growth; regulalory approaches that respect 
the role of State, local, and tribal governments; and regulations tliat are 
effective, corisislent, sensible, and uridersiandable, VVe do nol have such 
a regulatory system todaje 

Vv'iih Ihis Executive order, the Federal CkwerrirnerU begins a program lo 
refonn and make more efficient the regulatory process. The objectives of 
ihis hlxeculivc order are to eniiancc planning and coordinaiion vviih respcci. 
lo both new and existing regulations; to reaffiriri tfie primacy of Federal 
agencies in the regulatory decision-making process; to rcistore the integrity 
and legitimacy of regulator>’ review and oversigiit; and to make the process 
more accessible and open to the public. In pursuing these objectives, tlie 
regulalory process shall be con<lucle<l so as to meet applicable statuLory 
requirements and with due regard to the rliscretion that has been entrusted 
lo the I’edeiHl agencies. 

Accordingly, by the authority vcstcxl in mo as President by the Constitution 
and the laws of die Uriile<l Slates of America, it is hereby ordered as 
follows: 

Section 1. Stateinenr of Re^alatorv Pliikisophy and Principles. 

(a) ihe Regulalory i^hilosophy. Federal agencies should promulgate only 
such regulations as are required by law. are necessary to interpret tiie law, 
or are made necessary by compelling public need, such as material failures 
of private markets lo protect or improve the health and safety of the public, 
the environment, or the well-being of the American peo]:ile. In deciding 
whcllier and how to regulate, agencies should assess all cosi.s and bcinefits 
of available regulalory aiiernaiives, including the alLernalive of not regulaling, 
Costs and benelils shall be understood lo include both quantiliable measures 
(to tJie fullest extent tliat these can be usefully estimatei.1) and qualitative 
measures of costs ajid benefits that are ciifficulr to quantify, bur nevertheless 
essential lo consider, Furdier, in choosing among alLeiriative regulatory ap 
proacJies, agencies should select those approaches Tiiat maximize net benefits 
(including potential economic, environmental, public health and safety, and 
orhe^r advantages; distributive impacts; and equity), unless a statute requires 
another regulatory approach. 

(b) The Piinciples of Regulation. To ensure that tile agencies’ regulatory 
programs are consistent with the philosophy set forth above, agencies sliould 
adhen- to the following principles, to the extent pormirtod by law and 
where applicable; 

(1) Each agency shall identify the problem that it intends To address 
(including, where applicable, the failures of private rnarkeis or public 
institutions that w'arrant new agency action) as well as assess The signifi- 
cance of that problem. 

(2) Each agency shall examine whether (ixisting regulations (or other lawj 
have created, or contributed to. the problem liiai a new regulaiion is 
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intended to connet and whether those regulations (or other law) should 
be modilled to achieve the intended goal ol' regulalion more elTeelively. 

(3) Each agency shall idenlily and assess available allemalives lo direct 
regulation, including providing economic incentives to encourage the de- 
sired behavior, such as user fees or marketable permits, or providing 
information upon which choices can be made by the public. 

(4) 111 setting regulatory pjriorilies, each agency shall c:onsider, lo ihe 
extent reasonable, the degree and nature of the risks posed by various 
substances or activities whthin its jurisdiction. 

(5) When an agency detorrninos that a regulalion is Ihe besi available 
method of achieving the regulatory^ objective, it shall design its regulations 
in die most cost effective manner to achieve the tegulalory objective, in 
i.loing so. each agency shall consider incentives for innovation, consistency, 
predictability, the cosls of enforcement and compliance (to the government, 
regulated entities, and tlie public), llexibility, distributive impacts, and 
eejuity. 

(6) Each agency shall assess both the costs and the benefits of the intended 
regulation and, recognizing that some costs and benefits arc difficidt to 
quani ify, propose or adopt a regulalion only upon a rc^asonod dolerrninal.ion 
dial Ihe benefits of Ihe Irileiided regulalion justify its cosis. 

(7) Each agency shall base its decisions on llie best reasonably obtainable 
scientific, technical, economic, and other information concerning the need 
for. and consequences of, the intendcxl rc^gulation, 

(8) Each agency shall identify and assess ali.ernaiivo forms of regulation 
and shall, lo Ihe exienl feasible, specify performance objectives, rather 
titan specifying the behavior or manner of compliance that regulated enti- 
ties must adopi- 

(9) Wherever feasible, agencies sliall seek views of approprlaie State, local, 
and tribal officials before imposing regulatory requireirients that niiglit 
sigitificantly or uniquely affect those governmental entities. Each agency 
shall assess the effects of Federal regulations on State, local, and tribal 
governrnenls, including specillcally the availability of resources to carry 
out Those mandates, and seek to minimize tliose bunlens tliat uniquely 
or significantly affect such governmental entltle.s, consistent with achieving 
regulatory ol)j(!CTives. In addition, as appropriate;, agencies shall seek to 
harmonize Federal regulatory acl.ions with related Stale, local, and tribal 
regulatory and other governmental functions. 

(10) Each agency shall avoid regulations that arc inconsistent, incompatible, 
or duplicaiive with iLs other regulalioris or those of other Federal agerudes. 

(11) Eiich agency shall lailor ils regulalioris lo impose the leasl burden 
on society, including indivkluals. businesses of differing sizes, and otlier 
entities (including small communities anti governmental entities), consist 
ont with obtaining the r(;gulat.ory objectives, taking into account, among 
Ollier ihings, and to die extent practicable, Ihe costs of cumulative regula 
tions, 

(12) Each agency shall draft its ix;gular.ions to be simple and easy to 
understand, widi die goal of minimizing ihe polential for uncertainty 
and litigation arising from such uncertainty. 

Sec. 2. OrganiyMion. An cfncicint regulalory planning and revimv procc;ss 
is Vila! lo ensure dial Ihe Federal (lovernmeril’s reguialory syslem best 
serves die American people. 

(a) Hie Agencies. Because Federal agencies are the reposilories ol signili 
cant substantive expertise and e^qiierience, they ate responsible for develojting 
regulalions and assuring lhal die regulalioris ate consisieril wilh applicable 
law, tlic President's priorities, and the principles sot fortli in This F.X(;curivo 
order. 
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(b) Tho Office of Aianagowcnt and Budget Coordinat(;tJ rovic^w of agency 
rulemaking is necessary to ensure lhat regulalions are c:onsislenl willi applica 
bie law, the President’s priorities, and the jDrincijdes set forth in this Execu 
live order, and that decisions made by one agency do not conflict with 
the policies or actions taken or planned by another agency. The C'lffice 
of Management and budget (GMb) shall carry out that review function. 
Within 0MB. the Office of Information and Regulatory AlTairs (OIRA) is 
the repository' of expertise concerning regulatory issues, including methodolo- 
gies and procedures that affect more lhari one agency, lliis Executive order, 
anil the President’s regulatory? policies. To the extent permitteil by law, 
GMB shall provide guidance to agencies and assist the President, the Vice 
President, and other regulatory policy ailvisors to the Presirlent in regulatory 
planning and shall bo tho entity that reviews individual regulations, as 
provided by this Executive order. 

(c) The Vice President. The Vice President is the principal advisor to 
tho President on, and shall coordinate the dc^velopment and prc;sent.ation 
of recommendations concerning, regulatory policy, planning, and review, 
as set forth in this Executive order. In fulfilling their resjtonsibilities under 
This Executive order, the President and the Vico President shall bn assisted 
by the regulatory policy advisors within the Executive OlTice of the President 
and by such agency officials and personnel as the Presirlent and the Vice 
President may, Iforn lime to time, consult. 

Sec. 3. Definilions. For purposes of this Executive order: (a) “Advisors” 
refers to such regulatory? policy advisors to the President as the President 
and Vice President may from time (o time consull. including, arriong otlicrs: 

(1) the Director of 0MB: (2) Itie Chair (or anoiher member) of the Council 
of Economic Advisors; (3) the .Assistant to tho President for Economic Policy; 
(4) die Assistant to tlie President for Domestic Policy: (5) the Assistant 
to the President for National Security Affairs: (0) Tho Assistant To The President 
for Science and Teclinology; (7) the Assistant to tlie President for Iritergovern 
mental Affairs: (8) the .^sistant to the President and Staff Secretary: (9) 
The Assistant to the President and Chief of Staff to the Vioe President; 
(10) Ihe Assistant lo ihe President and Counsel to the President: (11) the 
Deputy Assistant to the Prcisidont and Director of the White House Office 
on Environmental Policy: anil (12) tlie Administrator of OIRA, who also 
shall coordinate communications relating to this Exoourivo order among 
the agencies, 0MB. the other Advisors, and the OlTice of the Vice President, 

(b) '‘Agency, ’■ unless otherwise indicated, means any authority of the 
Unitetl State.s tliat is an "agency” under 44 U.S.C. 351.12(1), other than those 
considered to be independent regulatory agencies, as defined In 44 U.S.C. 
3502(10). 

(c) "Direclor” means Ihe Director of 0MB. 

(d) ■■Regulation” or ”rule^’ means an agency statement of general applicabil- 
iiy and fuiure effecl, which the agency inientls lo iiave ihe force and effecL 
of law. tliat is designed to implement, interpret, or preseribe law or poliey 
01 to describe the procedure or practice requirements of an agency. It does 
not. how?ever, include: 

(1) Regulations or rules issued In accordance with The formal rulemaking 
provisions of 5 U.S.C. 55G, 557; 

(2) Regulations or rules that pertain to a military or foreign affairs function 
of Ihe United Stales, oilier than procurenieril regulations and regulations 
involving the import or export of non-defense articles and services: 

(3) Regulations or rules that are limiteil to agency organization, manage- 
rnonl, or personnel matters; or 

(4) Any other category' of regulations exempted by Ihe Adrninislrator of 

OIRA. 

(e) "Regulatory action” means any subslanlive acliori by an agency (nor 
mally published in thii Federal Register) that promulgates or is (;xp(;cTod 
to lead lo the promulgation of a Ilrial rule or regulation, including notices 
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of inquiry, advance noticcis of proposed l ulemaking, and notices of proposed 
rulemaking. 

(1) “Significant regulatory action’’ means any regulatory action that is 
likely to result in a rule that may: 

(1) Have an annual effect on the economy of $100 million or more or 
adversely affect in a material way die economy, a sector of die economy, 
productivity, competition, jobs, the environment, ]:iublic health or safety, 
or State, local, or tribal governments or communities; 

(2) (Ireate a serious inconsistency or otherwise interfere with an action 
taken or plaimed by another agency; 

(3) Materially alter the budgetary impact of entitlements, grants, user fees, 
or loan programs or the rights and obligations of recipients thereof: or 

(4) Raise novel legal or policy issues arising out of logal mandaros, the 
President’s priorities, or die principles set fordi in this Execulive order. 

Sec. 4. Meebrinism. In order (o have an elTeclive regulalory program, 

to provide for coordination of regulations, to maximize consultation and 
the resolution of poleridal conllicts at an early stage, to involve the public 
and its State, local, and tribal officials in regulatory planning, and to ensure 
thar now or revised regulations promote the President's priorities and the 
principles set forth in this Executive order, these procedures shall be I'ol 
Itjwetl. to the extent permitted by lawc 

(a) Agonrios' Follcy Mooting. I'.arly in each year’s planning cycle, the 
Vice President shall convene a meeting of the Advisors and the heads 
of agencies to seek a common understanding of priorities and to coordinate 
regulatory efforis to be accomplished in the upcoming year. 

(b) UniJ'ied Reguialory Agenda. For purposes of this subsection, die Lerni 
"agency” or "agencies” shall also include those considered to Ite indejiiendent 
regulatory agencies, as defined in 44 U.vS.C. 3502(10). Each agency shall 
prepare an agenda of all regulations under development or review, at a 
lime and in a manner specified by the AdriiinistraLor of CDIRA, Thct descripi ion 
of each regulaloiy action shall contain, at a minimum, a reguiation Identifier 
number, a brief sunmiary of the action, the legal authority for the action, 
any legal deadline for the action, and die name and telephone number 
of a knowdeilgeahle agency official. Agencies may incoiporate the information 
required under 5 U.S.C. ()U2 and 4 I IJ.S.C. 402 into those agendas. 

(c) Tbo Rogulmory Plan. For purposes of this subsection, the term ‘'agency'' 
or "agencies” shall also include those considered to be Independent regu 
latoty agencies, as defined in 44 LJ.S.C. 3502(10), (1) As part of the Unified 
Regulatory Agenda, beginning in 1994. each agency shall prepare a Regulatory 
Plan (Plan) of the most Important significant regulatory actions that the 
agency reasonably expects to issue in proposed or final form in that fiscal 
year or tliereafter. The Plan shall be apjiirovetl ];)ersonaliy by tlie agency 
head and shall contain at a minimum: 

(A) A slalernent of die agency’s regulatory objectives and priorities and 
how they relate to the President’s priorities; 

(B) A .summary of each planned significant reguiatory action including, 
to the extent possible, alternatives to be considered and preliminary esti- 
mates of the anticipated costs and benefits; 

(C) A summary of the logal basis for (;ach suclt action, including wlt(;Tlier 
any aspect of tiie action is required by statute or court order; 

(D) A slalernent of die need for each such action and, if applicable, 
how the action wdil reduce risks to jtublic liealth. safety, or tlie environ- 
ment, as well as how the magnitude of the risk addressed by The action 
relates to other risks within thci jurisdiction of rlie agency: 

(F.) Tire agency’s schedule for action, including a sTarc;monT of any applica- 
ble statutory or judicial deadlines; and 
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(F) The name, address, and toloplionc number of a poison Ttic public 

may conlact (or additional irirorrnatlori aboul ihe planned regulalory aclion. 

(2) Each agencj? sliali forward its Plan to CbIRA Iry June 1st of each 
year. 

(3) Widiin 10 calendar days after OIRA has received an agency's Plan, 
GIRA shall circulate it to otlier affected agencies, the Advisors, and the 
Vice President. 

(4) An agency head who believes dial a planned regulalory ac:l.ion of 
another agency may conflict with its own policy or action taken or jdanned 
shall promptly notify, in w-riting. The Administrator of OIRA, who shall 
forward that communication to the issuing agency, the Advisors, and Qie 
Vice President. 

(5) if the Administrator of GIRA believes ihal a planned regulalory aclion 
of an agency may be inconsisleni with die Presidenl’s priorides or the 
principles sot forth in this Executive oreftu' oi' may bo in conflict with 
any policy or action taken or planned by another agency, the AdniiriisiiaLoi 
of GIRA shall promptly notify, in writing, tlie affected agencies, the Advisors, 
and the Vice President. 

(B) The Vice President, with die Advis<trs‘ assistance, may consult with 
the heads of agencies with respect to their Plans and. in appropriate instances, 
requesi further consideration or inter agency coordinaliori. 

(7) I'he Plans developed by die issuing agency shall be published annually 
in the October publication of the Unified Regulatory Agenda, This publication 
shall be made available to the Congress: Stale, local, and tribal governments; 
ani.l the public. Any view’s on any aspect of any agency Plan, including 
wheiher any planned regulatory aclion might conllicl wiih any other pilanncd 
or existing regulation, impose any unintended consequences on the public, 
or confer any unclaimed benefirs on rlie public, should be directed to The 
issuing agency, with a copy to ( )IRA. 

(d) Regululoiy Working Group. Within 30 days of die date of diis Executive 
order, the Administrator of OIRA shall convene a Regulatory Working Croup 
("W'orking Group”), wfiich shall consist of representatives of the heads of 
each agency tJiat tiie Administrator determines to have significant domestic 
regulalory responsibility, the Advisors, and the Vice Presideni., Tfie Adrninis 
trator of (^)IRA shall chair the Working Grouj:) and shall periodically advise 
the Vice President on the activities of the Working Croup. The Working 
Group .shall serve as a forum to assist agencies in identifying and analyzing 
ImporTant regulatory issues (including, among others (1) the development 
of innovative regulatory techniques, (2) the niethods, efficacy, and utility 
of comparative risk assessment in regulatory (.lecision-making, and (3) the 
devc'lopineni of short forms arKl otiuH' si.roarnlirKid regulatory app)roac:hes 
for small businesses and other entities). The Working Group shall meet 
at U'ast quarterly and may meet as a whole or In subgroups of agencies 
witli an interest in particular issues or sul)ject areas. To inform its discussions, 
the Working Croup may commission analytical studies and reports by GIRA, 
the .Administrative Conference of the United States, or any other agency, 

(e) Confei-ences. The Administrator of OIR.A sfiall rrieei quarterly with 
representatives of State, local, and tribal gov(;rnmenTs to Idcmtlfy botii existing 
and proposed regulations that may unitjuely or signillctanily affect tfiose 
governmental entities. The Administrator of (^lIEdA siiall also convene, from 
time to time, conferences with ixipresenrarives of businesses, nongovern- 
mental organizations, and the public to discuss regulatory issues of common 
concern. 

Sec. 5. Existing Roguiatioixs. Tn order to reduce the regulatory burden on 
the American people, tlieir families, ifieir communities, their State, local, 
anil tribal governments, and their industries; to determine w’hether regula- 
tions proiriulgaled by the executive branch of tfie Federal (Aiverriment iiave 
become unjustified or unnecessary as a result of changed circumstances: 
to conllrm lliat regulations are both compatible with eacfi other and not 
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duplicative or inappropriately burdensome in the aggix^gatc: to onsuro tliat 
all regulations are consistent with the Presii.ient’s priorities and the jtrinciples 
set forth in this Rxecutive order, within applicable law; and to otherwise 
improve the effectiveness of existing regidations: (a) Within 90 days of 
the date of this I'lxecutive order, each agency shall submit to OIRA a program, 
consistent with its resources and regulatory priorities, under which the 
agency will periodically review its existing signUicanL regulations Lo deter 
mine whether any such regulations should be modified or eliminated so 
as to make the agency's regulatory program more effective in achieving 
lli(' rcgulalory objectives, less burdensonie, or in grealc'r alignnu'nl vvilh 
the President’s priorities and the principles set forth in tliis Rxecutive order. 
Any signiricanL regulations selected for review shall be included in the 
agency’s annual Plan. 'I’he agency shall al.so identity any legislative mandates 
that r(;quiro the agency to promulgate or continue to impose regulations 
dial ihe agency believes are unnecessary or ouldaied by reason of cthanged 
oircumstanoes. 

(b) The Adniinislralor of OIRA shall work with the Regulatory Working 
Group and other interested entities to pursue tiie objectives of this section. 
Slate, local, and tribal govemmerits are specifically encouraged lo assist 
in the identification of regulations that iinpose significant or unique burdens 
on tJiose governmental entities and that appear to have outlived their Jastifica- 
tion or be olherwdse inconsistent with the public interest. 

(c) 'I'he Vice President, in consultation with Ihe Advisors, may ideruil'y 
for review' by Ihe appropriaie agency or agencies oiher existing regulaiions 
of an agency or groups of regulations of more than one agency that affect 
a particular group, industry, or sector of the economy, or may identify 
legislative mandates that may be appropriate for reconsideralion by ihe 
Congress. 

Sec. 6. Contralizod Rovkw of Reguhnions. The guidelines set forth below 
shall apply to all regulatory actions, for both new and existing regulations, 
by agencies other than ifiose agencies specillcally exempted by the Adrninis 
trator of (l)IRA; 

(a) Agoncy Rospon’ilbilitios. (I) Rach agency shall (consistent with its 
own rules, regulations, or procedures) provide the public with meattingful 
participation in the reguiatory process. In particular, before issuing a notice 
of proposed rulemaking, each agency should, where appropriate, seek the 
involvement of tJiose w'ho are intended to benefit from and those exj^ected 
lo bo burdened by any rcigulaiiori (including, specifically, Stale, local, and 
tiibal officials). In addition. (;ach agency should afford the; public a meaning- 
ful opportunity to coirirrient on any proposed regulation, which in most 
cases sJiould include a comment iteriod of not less than Rfl days. Each 
agency also is directed to explore and. where appropriate, use consensual 
rnechcinisins for developing regulations, including negotiated rulemaking, 

(2) Within 00 days of the dare of rliis Rxecutive order, each agency head 
shall designate a Regulatory Policy OITicer who shall report lo the agency 
iK^ad. The Regulatory Policy Officer shall be involved at each stage of 
ihe regulatory proce.ss to fosler ihe developrneni of effective, innovative, 
and least burdensome regulations and to further the principles set forth 
in this Rxecutive order. 

(3) In addilion lo adhering lo its ow-n rules and procedures and lo the 
rotjuirements of the Administrative Procedure Act, tile Regulatory Fioxibil- 
iiy Acl. die I’apervvork Reduciion Acl, and other applicable law, each 
agoncy shall develop its regulatory actiotis in a timely fashion and adhere 
lo the following procedures with respect to a regulatory action; 

(A) Each agency shall provide GIRA, at such times anti in the manner 
specified by the Administrator of OIRA, with a list of its planned 
regulator)' actions, indicating those wdiich the agency believes are sig 
niflcant regulatory’ actions within the meaning of this Executive artier. 
Absent a material change in the developrneni of ihe planned regu 
latory action, those not designated as significant wdll not bo subjc^ct 
lo review under diis section unless, witliin 10 working days ol receipt 
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of the list, the Administrator of OTRA notifies the; agency That OIRA 
lias delermintxl lliaL a pdannecl regulalion is a significanl regulalory 
action wdthin the meaning of this Executive on.ler. The Administrator 
of OTRA may waive review' of any planned rogularory action des- 
ignated by the agency as significant, in wdiiclt case tlie agency need 
not further comply with subsection (a)(3)(ll) or subsection (a)(3)(C;) of 
Ihls secliori. 

(B) For each matter identified as, or determined by tlte Administrator 
of OII^A to be, a significanl regulalory aclion, ihe issuing agency shall 
jirovide to (;)IRA: 

(i) The text of llie draft regulalory action, together with a reasonably 
derailed description of the need for the regulatory action and an 
explanation of how lire regulatory aclion will meet that need; and 
(li) An assessment of the potential costs ami benefits of the regu- 
latory action, including an explanation of Ihe manner in whicTi the 
regulatory aclion is corisisleril with a sialutory mandate and, to the 
extent permitted by lawc promoros rhe^ Pre^sident's priorities and 
avoids undue iiiterference with State, local, and Lribal goverrinieriLs 
in the exercise of their governmental functions. 

(C) For those matters identified as. or determined by the Adminis- 
trator of OIRA to be. a significant regulatory action within the scope 
of section 3(1)(1). ihe agency shall also provide to OIRA the following 
additional information dcvelopcxi as part of the agency’s decision-mak- 
ing process (unless proTiibiled by law): 

(i) An assessment, including the underlying analysis, of benefits an 
ticipated from the regulatory action (such as, but not limited to. the 
promotion of the efficient functioning of the economy and private 
markets, the enliancernerit of health and safely, the protection of the 
natural environment, and the elimination or reduction of discrimi- 
nation or bias) together with, to the extent feasible, a quantification 
of those benefits; 

(ii) An assessment, including the underlying analysis, of costs an 
ticipateii from the regulatory action (such as, but not limited to. the 
direct cost both to the government In administering the regulation 
and to businesses and others in complying with the regulation, and 
any adverse effects on the efficient functioning of the economy, pri- 
vate markets (including producrivir.y, employment, and competlTivo- 
ness), health, safety, and the natural environment), together with, 
to the extent feasible, a quaritillcation of those costs; and 

(iii) An a.ssessrnent, including the uruierlying analysis, of costs and 
benefits of potentially effective and reasonably feasible alternativos 
to the planned regulation. Idenlilled by the agencies or the public 
(including improving the current regulation anrl reasonably viable 
nonrcgulatory actions), and an explanation why the planned regu- 
latory aclion is preferable to (he Identified potential alternatives. 

(D) In emergency situations or w-hen an agency is obligated by law 
to act more quickly than normal review procedures allow, the agency 
shall notify 011^ as soon as possible and, to the extent practicable, 
comply with subsections (a)(3)(B) and (C) of This section. For those 
regulatory actions that arc governed by a sTatuTory or court-imposed 
deadline, the agency shall, to the extent practicable, schedule rule 
making proceedings so as to perrnil sulTicieni lime for (Dll^A to con 
i.luct its review, as set forth below' in sul'jsection (b)(li) through (4) 
of this stiCTion. 

(E) After tlie regulatory' aclion has been published in the Federal Reg- 
ister or otherw'ise issued to the public, the agency .shall: 

(i) Make available to tlie public the information set forth in sub 
sections (a)(3)(B) and (C); 

(ii) Identify for the public, in a complete, clear, and simple manner, 
the substantive changes betw'eon the draft submiTtc^d To OTRA for 
review and lire aclion subsequently announced: and 
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(iii) Identify for tho public those changes in The regulatory action 
lhal were made at the suggestion or reconirnendation of OIl?A. 

(F) Ail information provided to the public Iry the agency shall be in 
plain, understandable language. 

(b) OIRA Responsibilities. The Administrator of C'lIRA shall provide mean- 
ingful guidance and oversight so that each agency's regulatory actions arc 
consistent witli applicable law, lire President’s priorities, and the principles 
set forth in this Executive order and do not conflict with the policies 
or acrions of another agency. GIRA shall, to tho extent permitted by law, 
adhere to the following guidelines: 

(1) OIRA may review only actions identified by tho agoncy or by OTRA 
as significant regulatory actions under subsection (a)(3)(A) of this section, 

(2) (41RA shall w'aive review^ or notify tlie agency in waiting of the results 
of its review witliin tlie following lime periods: 

(A) For any notices of inquiry', advance notices of proposed rule 
making, or other preliminary regulatory actions piioi' to a Notice of 
Projjosed Rulemaking, within 10 working tlays after the date of sub- 
mission of the draft action to OIRA; 

(B) For all other regulatory actions, within 90 (.-ait-ndar days aftcir the 
date of submission of the informaiion sel forih in subsections (a)(3)(Pj) 
and (C) of this section, unless OlIRA has previously review^ed tliis in 
fonoiation and, since that review, rltere has been no material change 
in the facts and circumstances upon which the regulatory action is 
based, In w'hich case, OIRA shall complete its review within 45 days; 
and 

((1) The review' process may be exieruJed (1) once by no more Ilian 
30 calenilar days upon the w'ritten ajtjtroval of the Director and (2) 
at the request of the agency liead. 

(3) For each regulatory action that tho Administrator of OIRA returns 
to an agency for furtlier consideration of some or all of its provisions, 
ihe Adrninisiralor of OIRA shall provide ihe issuing agency a wrilten 
explanation for such return, setting forth the pertinent provision of this 
Executive order on which OIRA Is relying. If the agency head disagrees 
w'ilh some or all of die bases for the return, the agency head shall so 
inform the Atlministrator of (HRA in writing. 

(4) Except as otheiwlse provided by law' or r<if,iuirod by a Court, in ordei' 
lo ensure greater openness, accessibility, and accountability in the regu 
latory review process. (4IRA shall be governetl by the following tlisclosure 
requirernenls: 

(A) Only the Administrator of (!)IRA (or a particular tlesignee) shall 
r(!C(;ive oral communications initiated by pei'sons not employed by the 
executive branch of the Federal Government regarding the substance 
of a regulatory action under ( )IRA review; 

(B) All substantive communications between OIRA personnel and per 
.sons not employed by the executive branch of The Fedorai Clovorn- 
rncni regarding a regulatory action urulor rovitiw shall be governed by 
the following guidelines; (1) A representative from the issuing agency 
shall b(^ invihid to any meeting between OTRA personnel atid such 
pel son (s): 

(ii) (DIRA sliali forward to the issuing agency, whthin 10 w'orking 
days of receipt of the cornrnunicali<)n(s), all wrilten c:ornrnLinica.- 
tioris, regardless of formal, between (OIRA personnel and any person 
who is not employed by tho (ixecurive brancli of the Federal Cov- 
emment, and the dates and names of individuals involved in all 
substantive oral communications (including mootings to w'hich an 
agency representative w'as invited, but did not attend, and telephone 
conversations between OIRA j:iersonnel and any such persons): and 
(lii) OIRA shall publicly disclose relevant iriformation about such 
communication(s), as sot forth below in subsection (b)(4)(C) of This 
section. 
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(C) OTRA shall maintain a publicly available^ log rtiaT shall contain, 
al. a rriiriirnurn, the following informalion petiineni lo regLilalory ac: 
tions under review: 

(i) Tho status of all regulatory actions, including if (and if so, when 
and by whom) Vice Presidential and PresidenLial consideraLion was 
requested; 

(ii) A nolation of all wrillen cornrnunic:al.ions forwarded lo an 
issuing agency under subsection (b)('1)(n)(ii) of This socrion: and 

(lli) The dales and names of individuals involved in all subslaniive 
oral communications, including meetings and rcdoptiono conversa- 
tions, between OIRA personnel and any person not employed by 
the executive branch of the Feileral Governnient, and tlie subject 
matter discussed during such communications. 

(D) After llie regulatory^ action has been published in the Federal Reg- 
ister or otherw'ise issued to the public, or after the agency has an- 
nounced its decision not to publisli or issue the regulatory action, 
(DIRA shall make available to the public all documents exchanged bc- 
Iweeri OIRA and the agency during ihe review by CDIl^A under ihis 
seclion, 

(5) All Infonnation provided to the public by OTRA shall be in plain, 
undersiandable language. 

Sec. 7. Reaohuion of Conflicla. To the exleru permihed by law, disagreenierils 
or conflicts bcitwaicn or among agency hc'atJs or b(d.\vcx;n 0MB and any 
agency that cannot be resolved by the Administrator of OIRA shall be 
resolved by the President, or by tiie Vice Piesirlent acting al tlie request 
of tho President, vvitli the relevant agency head (and, as appropriate, other 
interested govenmient officials). Vice PresidenLial and PresidenLial consider 
ation of such disagreemenUs may be initialed only by iTic Direc:tor, by ihc 
head of die issuing agency, or by the head of an agency that has a significant 
intorost in tho regulatory action at issue. Such review^ will nor be undertaken 
al the request of oilier persons, entities, or their agents. 

Resolution of such conllicts shall be informed by reconiniendations devel 
opeti by tJie Vice President, after consultation with the Advisors (anrl other 
executive branch oflicials or personnel w'hose responsibilities to die President 
include tJie subject matter at issue). Tho devoiopmont of those rocoininonda- 
tions shall b(> ctoncludt'd widiin GO days after review has bc^en rec.]uestc:d. 

During the Vice Presideriiial and Presideni.ial review period, cornrnunicaiions 
with any person not employed by the Federal Government relating to the 
substance of the regulatory action under review and directed to the Advisors 
or their staffs or to the staff of the Vice President shall be in writing 
and shall be forw?arded by the recipient to the affected agoncy(ios) for inclu- 
sion in the public dockel(s). When (he cornrnunlcatlon is nol In wrlllng, 
such Advisors or staff members shall inform the outside party that tho 
rnatier is under review and iha( any cornrnonis should be subrniited in 
writing. 

At the end of this review process, the President, or the Vice President 
acting at (he request of die President, shall notify the affected agency and 
the Administrator of OIRA of the President's tlecision wdth respect to the 
matter. 

Sec. 8. FubliCriLion. I'bccopt to iho exierU. required by law, an agency shall 
not publish in the Federal Register or othemdse issue to the public any 
regulatory action that is subject lo review under seclion G of this Executive 
order mitil (1) the Administrator of (4IRA notifies the agency that (bIRA 
has w'aived its review' of the action or has complotod its review' witliouT 
any requests for furllier consideration, or (2) tlie applicable time period 
in section 6(b)(2) expires wdthout (4IRA having notified the agency that 
if is returning the regulatory' action for further corisideralion under seclion 
6(b)(3). whichever occurs first. If the Terms of the; preceding sentence ttavc 
not been satisfied and an agency wants lo publish or oLherwise issue a 
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regulatory action, tho head of that agency may request Prc;sicJ(;ntial consider- 
ation llirougli ihe Vice President, as provicied under section 7 of diis orcier. 
U]5on receipt of this request, the Vice President shall notify ('lIRA and 
The Advisors. Tlio guidelines and time period set forth in section 7 shall 
apply to tlie publication of regulatory' actions for which Presidential consider- 
ation has been sought. 

Sec. 9. Agency Authority. Nothing in rhis order shall bo construed as displac- 
ing ihe agencies’ autliority or responsibilities, as authorized by law. 

Sec. 10. Judicial Review. Nothing in this Executive order shall affect any 
othorwdse available Judicial review of agency action. This Executive order 
is intended only to improve llie internal rnanageinent of Lite Federal Govern 
nient and does not create any right or benefit, substantive or procedural, 
enforceable at law or equity by a party against the United States, its agencies 
or inslruinentalilies, its ollicers or employees, or any other person. 

Sec. 11. Revocations. Executive Orders Nos. 12291 and 12498; all amend- 
ments TO those Executive orders; all guidelines issued under those orders: 
and any exemptions from lliose orders heretofore granted for any caLegory 
of rule are revoked. 




THE WHITE HOUSE. 
Septeniliei 30. W03. 


[FR citation 58 FR 51735J 
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Title 3— Executive Order 13563 of January 18, 2011 

The President Improving Regulation and Regulatory Review 


By the authority vested in me as President by tlie Constitution and the 
laws of the United States of America, and in order to improve regulation 
and regulatory review, it is hereby ordered as follows: 

Section 1. Genera! Principles of Regulation, (a) Our regulatory system must 
protect public health, v^elfare. safety, and. our enviromnent while promoting 
ficononiic gruw'th, innovation, competitiveness, and job creation, it must 
be based on the best available science. Tt must allow for public yiarticipatinn 
and an open exchange of ideas. It mu.st promote predictahilit}^ and reduce 
uncertainty. Tt must identify and use the best, most innovative, and least 
burdensome tools for achieving regulatory ends. It must take into account 
benefits and costs, both quantitative and o^aalitativo. It must ensure that 
regulations are acc6s.sihle, consistent, written in plain lang’uage. and easy 
to understand. It must xnea.sufe, and seek to improve, the actual results 
of regulatory requirements. 

(bj This order Ls .supplemental to and reaffirms the principles, .struc;turHS, 
and definitions governing contemporary regulatory review that were estab- 
lished in Executive Order 12860 of SepremboT 30, 1993. As stated in that 
Executive Order and to the extent permitted by law, each agency must, 
among other things: (1) propose or adopt a regulation only upon a reasoned 
determination that its benefits justify its costs (recognizing that some benefits 
and costs are difficult to quantify); (2) tailor its regulations to impose the 
least burden on society, consistent with obtaining regulatory objectives, taking 
into account, among oQiet things, and to the extent practicable, the cost.s 
of cumulative reguiatioxis; (3) select, in choosing among alternative regulatory 
approaches, those approaches that maximize net benefits (including potential 
economic, environmexital, public health and safety, and other advantages; 
distributive impacts; and equity); (4) to the extent feasible, specify perform- 
ance objectives, rather than specifying the behavior or manner of compliance 
that regulated entities must adopt; and (5) identify and assess available 
alternatives to direct regulation, including providing economic incentives 
to encourage the de.sired behavior, such as user fees or marketable permits, 
or providing information upon which choices can ho made by the public. 

(c) In applying these piinclpics, each agency is directed to use the best 
available techniques to quantify anticipated present and future benefits and 
co.sls as accurately as pos-sibie. Where appropriate and permitted by law, 
cacii agency may consider (and discuss quolitativeiy) values that arc difficult 
or impossible to quantify, including equity, human dignity, fairness, and 
distributive impacts. 

Sec. 2. Public Participation, (a) Regulations .shall he adopted tlirough a 
process that involves public parti{;ipati{)n. To that end, regulations shall 
be based, to the extent feasible and consistent with law, on the open exchange 
of information and perspectives among State, local, and tribal officials, ex- 
perts ill relevant disciplines, affected stakeholders in the private .sector, 
ajid the public a.s a whole. 

(bj To promote that open exchange, each agency, consistent with Executive 
Order 12866 and other applicable legal requiroments, shall endeavor to 
provide the public witli an opportunity to participate in the regulatory 
process. To the extent feasible and permitted by lawc each agency shall 
afford the public a meaningful opportiinitv to coruinont through the rnturnct 
on any proposed regulation, with a comment period that should generally 
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bo at [cast 60 days. To the extent feasible and permitted by law, each 
agency shall also provide, for both proposed and final rules, timely online 
access to the rulemaking docket on regulations. gov, including relevant sci- 
entific and technical findings, in an open fbriiiat that can be easily searched 
and downloaded. For proposed rules, such access shall include, to the 
extent feasible and permitted by law, an opportunity for public comment 
on all pertinent parts of the rulemaking docket, including relevant scientific 
and technical finding.s. 

(c) Before is.snii^ a notice of proposed rulemaking, each agency, where 
feasible and appropriate, shall seek the views of those who arc likoiy to 
he affected, including those v.’ho are likeh? to benefit from and th{)se who 
ace potentially snbjetd to such rulemaking. 

Sec. 3. Integration and Innovation. Some .sectors and industries face a signifi- 
cant number of rcgulatorv requirements, some of which may bo redundant, 
inconsistent, or overlapping. Greater (XK)rdination acros.s agencie.s could re- 
duce these requirement.s, thus reducring coses ai\d simplifying and harmcj- 
nizing rules. In developing regulatory actions and identifying appropriate 
approaches, each agency shall attempt to promote such coordination, sim- 
plificatioTi. and harmonization. Fach agency shall also seek to identify, as 
appropriate, mean-s to achieve regulatory goals that are designed to promote 
innovation. 

Sec. 4. Flexible Approaches. Where relevant, tcnsible, and consistent with 
regulatory objectives, and to the extent pormitted by law, each agency shall 
identify and consider regulatory' approache.s that reduce burdens and main- 
tain flexibility and freedom of choice for the public. The.se approaches 
inciude warnings, appropriate default rules, and disclosure requirements 
as well a.s provi.sion of information to the public in a form that is clear 
and intelligible. 

Sec. 5. Science. Co.asi.stent with the Pre.sident’s Memorandum for the Heads 
of Executive Departments and Agencies, “Scientific Integrity” (March 9, 2009), 
and its implcmonting guidance, each agency shall ensure the objectivity 
of any scieniific and technological information and processes used to support 
the agency'.s regulatory a»:tions. 

Soc. 6. Retrospective Analyses of Existing Rules, (a) To facilitate the periodic 
review of existing significant regulations, agencies shall consider how best 
to promote retrospective analysis of rules that may bo outmoded, ineffective, 
insufficient, or excessively burdensome, and to modify, .streamline, expand, 
or repeal them in accordance with what has been learned. Such retrospective 
analyses, including supporting data, should bo released online whenever 
po.ssible. 

(b) Within 120 days of the date of this order, each agency shall develop 
and submit to the Office of Information and Rogiilatory Affairs a preliminary 
plan, consistent with law and its resources and regulatory priorities, under 
which the agency wall periodically review its existing significant regidations 
to dotormiiio whether any such regulations should be modified, streamlined, 
expanded, or repealed so as to make the agency’s rogulatory program more 
effective or less burdensome in achieving the regulatnrv objectives. 

Sec. 7. General Provisions, (a) For purpo.se.s (jf thi.s orrler, “agency” .shall 
have the moaning set fortli in section 3{b) of Executive Order 12866. 

(b) Nothing in this order shall be construed to impair or otherwise affect: 

(i) authority granted by law to a department or agency, or the head 

thereof; or 

(ii) functions of the Diredor of die Office of Management and Budget 

relating to budgetary.', admini.strative, or legi.slative proposals. 

(c) This order shall be implctnontod consistent with applicable law and 
subject to the availability' of appropriations. 
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[dj This order is not intended to, and docs not, create any right or 
benefit, sobstantivc or procedural, enforceable at law or in equity by any 
part}'’ against the United States, its departrnents, agencies, or entities, its 
officers, cniployccs, or agents, or any other person. 



THE WHITE HOUSE, 
Janxtory' 18, 2011. 


[FR Dor, 

Fllca 1-20-11; 8;43 cim| 
Hillinj^ cocJm ,'-si9ri-W1-H 
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Title 3— Executive Order 13579 of July 11, 2011 

The President Regulation and Independent Regulatory Agencies 


By the authority vested in me as President by the CoiistitLition and tlie 
laws ol‘ the United States of America, and in order to improve regulation 
and regulatory review, it is hereby ordered as inllows: 

Section 1. Policy, (a) Wise regulatory decisions (iepend on public participa- 
tion and on careful analysis of the likely consequences of regulation. Such 
docisioTis arc informed and improved bv allowing interested members of 
the public to have a meaningful opportunity to participate in rulemaking. 
To the extent permitted by law, such decisions should be made only after 
consideration of their co.sts and benefits (both quantitative and qualitative). 

(b) Executive Order 13563 of January IH, 2011. ‘Improving Regulation 
and Regulatory Review,” directerl to executive agencies, wa.s xr.eaiit to 
produce a regulatory system tiiat protects '‘public health, wolfaro. safety, 
ond OUT environment while promoting economic growth, innovation, com- 
petitiveness, and job creation.” Independent regulato.ry agencies, no les.s 
than executive agencies, should promote that goal. 

(c) Executive Order 13563 set out general requirements directed to execu- 
tive agendes concerning public: participation, integration and innovation, 
flexible approaches, and .science. To the extent permitted by law, independent 
regulatory agondos should comply with those provisions as well. 

Sec. 2. J?etro,spef:fiv'e Analyses of Existing Rales, (a) To facilitate the periodic 
review of existing sigrJlicaiit regulations, indopondent regulatory agencies 
should consider how best to promote retrospective analysis of rules that 
may be outmo<le<l. ineffective, insufficient, or excessively burdensome, and 
to modify, .streamline, expand, or repeal them in accordance with what 
has been learned. Such retrospective analyses, including supporting data 
and evaluations, should bo released online whonevor possible. 

(b) Within 120 days of the date of this order, each independent regulatory 
agency should develop and release to the public a plan, consistent with 
law and reflecting its rosoiircos and regulatory priorities and processes, 
under w'hlch Lire agency wdil periotiicaliy review its exi.sting s.Lgnificant 
regulations to determine whether any such regulations should be modified, 
strcainiincd, expanded, or repealed so as to make the agency’s regulatory 
pro^p-am more effective or loss burdcnsoine in achieving the regulatory objec- 
tives. 

Sec. 3. (leneral Provisions, (a) For purposes of this order, ‘‘executive agency” 
shall have the meaning .set forth for the term ‘‘agency” in .section 3(b] 
of Executive Order 12866 of September 30. 1993, and “independent regu- 
latory agency” shall have the moaning sot forth in 44 II.S.C. 3502[.5]. 

(h) Nothing in this order .shall be construed to Impair or otherwise affect: 

(i) authority granted by law ft) a department or agency, or the head 

thereof: or 

(iij functions of the Director of the Office of Management and Budget 

relating to budgetary, administrative, or logislutivo proposals. 

(c) This order .shall be implemented consistent with applicable law and 
subject to the availability of appropriations. 
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(d) This order is Jiot intended to. and does nut, create any right or 
benefit, substantive or procedural, enforceable at law or in cc^nity by any 
puTty against the United States, its deparrmenfs, agencies, or entities, i:s 
ufficers, employees, or agents, or any other person. 



THE WHITE HOUSE, 
July 11, 2011. 


[I'K Dor, 201l-l7f).iS 
Filrif] 7-ia-i'|; I'l'lo rim] 
Bliiins.i (jodij 3iyj)-Wl-P 
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Mr. Conyers. And in compliance with these directives, executive 
agencies and various independent regulatory agencies have sub- 
mitted retrospective review plans. All together, these plans have 
identified numerous ways to reduce redundancy and inconsistency 
among existing regulations. 

As the Coalition for Sensible Safeguards notes, the commission 
would itself be redundant and duplicative in light of the President’s 
executive orders. It should be noted that this process comes in ad- 
dition to the ongoing retrospective review efforts that agencies have 
been undertaking even before the issuance of these executive or- 
ders. 

As the Government Accountability Office reported in 2007, agen- 
cies routinely conduct these often at their own initiative, and to 
that end, the GAO has made several recommendations to improve 
that process, which would have been a good starting place for any 
analysis. 

Unfortunately, we have a one-sided, unbalanced approach that 
has been alluded to by the Ranking Member from Georgia on this 
Subcommittee, Hank Johnson. As a threshold matter, the commis- 
sion is plainly unconstitutional, as will be explained very shortly, 
because it empowers the commission to take actions that would 
have the force of law in violation of the Constitution’s Appointment 
Clause. And I will let him handle that from there. 

Virtually all of the bill’s objectives have this one-way approach. 
It is a measure designed to result in the repeal or amendment of 
a rule only to eliminate or reduce costs. In contrast, the bill does 
not do anything — ^very little or nothing — to promote actions that 
would enhance the benefits of rules. 

Another point that I might want to make is that the commission 
members, other than the chair, would not be required to have any 
expertise in either administrative law matters or the subject mat- 
ter of the rules that they consider. Notwithstanding that fact, the 
commission would be empowered to second guess Congress with re- 
spect to the need for certain rules, as well as the agencies with re- 
spect to the science and analysis warranting such rule. 

And the most grievous part of the bill is the so-called cut-go off- 
setting provisions, which comes into play even if Congress enacted 
a joint resolution to disapprove the commission’s report. 

Now, after all of that, I am amazed that we are here today. I can 
sympathize with the Chairman of this Subcommittee, as does the 
Ranking Member, because he is held in high esteem by his col- 
leagues on both sides of the aisle. But this legislation; this provi- 
sional draft is hardly a way for us to start an important hearing 
like this. 

And I submit the rest of my statement and I yield back the bal- 
ance of my time. 

[The information referred to follows:] 

Prepared Statement of the Honorable John Conyers, Jr., a Representative 

in Congress from the State of Michigan, and Ranking Member, Com- 
mittee on the Judiciary 

In principle, retrospective review of existing regulations is not a bad idea. It is 
hard to argue against the notion that agencies should periodically assess whether 
the rules they have promulgated are as good as they can be or whether they are 
even necessary in light of changed circumstances. 
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Nonetheless, there are certain considerations that we must keep in mind as we 
proceed with today’s hearing. 

To begin with, President Ohama has already taken a series of significant steps 
towards instituting regular retrospective reviews hy agencies. 

To date, he has issued two Executive Orders outlining steps that federal agencies 
must take to formulate plans for retrospective review of their regulations on an on- 
going basis. 

And, he has issued a third Executive Order encouraging independent regulatory 
agencies to take similar steps to plan for ongoing retrospective reviews of their 
rules. 

In compliance with these directives, executive agencies and various independent 
regulatory agencies have submitted retrospective review plans. 

Altogether, these plans have identified numerous ways to reduce redundancy and 
inconsistency among existing regulations. 

As the Coalition for Sensible Safeguards notes, the Commission would itself be 
redundant and duplicative” in light of the President’s executive orders. 

It should be noted that this process comes in addition to the ongoing retrospective 
review efforts that agencies have been undertaking even before the issuance of these 
executive orders. 

As the Government Accountability Office reported in 2007, agencies routinely con- 
duct these, often at their own initiative. To that end, the GAO made several rec- 
ommendations to improve that process, which would have been a good starting place 
for any analysis. 

Accordingly, I see no reason for Congress to jump the gun in seeking to mandate 
retrospective review legislatively. 

At the minimum, before Congress considers imposing a legislative mandate re- 
garding retrospective review, it should ensure that the President’s efforts have been 
thoroughly evaluated and have had a chance to fully take root. 

Turning to the so-called SCRUB Act, it has numerous flaws. 

As a threshold matter, the Commission is “plainly unconstitutional,” as Professor 
Levin explains in his prepared testimony. The legislation empowers the Commission 
to take actions that would have the force of law in violation of the Constitution’s 
Appointments Clause. 

Second, the bill unfortunately reflects a one-sided, unbalanced approach to retro- 
spective review. 

For example, virtually all of the bill’s objectives and mechanisms are a “one-way” 
ratchet. The measure is designed to result in the repeal or amendment of a rule 
only to eliminate or reduce costs. 

In contrast, the bill does absolutely nothing to promote actions that would en- 
hance the benefits of rules. 

Another problem with the bill is that the Commission members — other than the 
Commission chair — would not be required to have any expertise in either adminis- 
trative law matters or the subject matter of the rules that they consider. 

Notwithstanding that fact, the Commission would be empowered to second guess 
Congress with respect to the need for certain rules as well as the agencies with re- 
spect to the science and analysis warranting such rules. 

Worse yet, the bill’s so-called “cut-go” offsetting provisions would come into play 
even if Congress enacted a joint resolution to disapprove the Commission’s report. 

Finally, we must acknowledge what the real intent of this legislation is. 

This is yet another attempt to hobble the ability of agencies to regulate and there- 
by prevent them from protecting public health and safety based on unsubstantiated 
rhetoric that regulations inhibit economic development. 

Just yesterday, our Republican colleague. Bill Shuster, tweeted: “As Americans, 
we should all feel safe to drink the water that comes out of our faucets.” 

Right now, do the citizens of West Virginia and North Carolina feel it is safe to 
drink their water? 

Did the contamination result from too much regulation? 

What balance should be struck between preventing carcinogens from appearing in 
our Nation’s water supply and the cost of regulatory compliance? 

Do we want an unelected group of Commissioners to second guess the legislative 
priorities of Congress and the scientific expertise of agencies when it comes to safe 
drinking water standards? 

These are just some of the major concerns that I have about this legislation. 


Mr. Backus. I thank you, Mr. Chairman — Mr. Ranking Member, 
who I still call “Mr. Chairman” when I served under you. 
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We have a very distinguished panel today. I would like to intro- 
duce the witnesses. Dr. Patrick McLaughlin is Senior Research Fel- 
low at the Mercatus Center at George Mason University. His re- 
search focuses on regulations and the regulatory process, with ad- 
ditional interest in environmental economics, international trade, 
industrial organization, and transportation economics. His research 
and opinions are regularly published. 

Prior to joining Mercatus, Dr. McLaughlin served as Senior Econ- 
omist at the Federal Railroad Administration in the United States 
Department of the Transportation. As a former railroad attorney in 
Congress, you know, railroads is prohahly my favorite subject. I 
have followed your work there and appreciate your work in the 
field of railroad transportation. Very few people understand the 
railroads, understand the tremendous economic benefit they bring. 
They really keep our economy rolling, and they are one of the least 
understood modes of transportation. I still get questions all the 
time by people saying do the passenger trains and the freight 
trains run on the same line. Normally the answer is yes, but some- 
times it is no. 

Dr. McLaughlin has published in the fields of law and economics, 
public choice, environmental economics, and international trade. 
He holds a Ph.D. in economics from Clemson University. So thank 
you. 

Mr. Sam Batkins is Director of Regulatory Policy at the Amer- 
ican Action Forum. Mr. Batkins’ research focuses on the rule- 
making efforts of administrative agencies and the related efforts of 
Congress. His work has appeared in the “Wall Street Journal,” the 
“New York Times,” “The Hill,” “National Review Online,” “Reu- 
ters,” and the “Washington Post,” among other publications. In 
fact, you just recently published a study that has drawn quite a lot 
of publicity, and there are some rather important findings. 

Prior to joining the Forum, Mr. Batkins worked at the U.S. 
Chamber of Commerce, Institute of Legal Reform, and the National 
Taxpayers Union. At the U.S. Chamber, he focused on lawsuit 
abuse, tort reform, and Federal regulation. At the National Tax- 
payers Union, he focused on State and Federal spending. 

Mr. Batkins received his B.A. in political science summa cum 
laude from Sewanee University of the South. He received his J.D. 
from Catholic University of America, Columbus School of Law. And 
we welcome you before our Committee. 

Mr. Ronald Levin, who has testified before our Committee on 
several occasions, is the William R. Orthwein Distinguished Pro- 
fessor of Law at Washington University in St. Louis. He is co-au- 
thor of a case book. State and Federal Administrative Law. 

Professor Levin has chaired the section of administrative law and 
regulatory practice of the American Bar Association, a group to 
which he is still an active member. He served as the ABA’s advisor 
to the drafting committee to revise the Model State Administrative 
Procedure Act. 

Professor Levin also serves as a public member of the Adminis- 
trative Conference of the United States and the chair of its Judicial 
Review Committee. 
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Professor Levin clerked for the Honorable John Godbold of the 
U.S. Court of Appeals for the Fifth Circuit and practiced with the 
Washington, D.C. firm of Sutherland, Asbill and Brennan. 

He received his B.A. from Yale and his J.D. from the University 
of Chicago, quite a distinguished academic institution. 

And that was with the Fifth Circuit in New Orleans? 

Mr. Levin. It is now, but at the time 

Mr. Bachus. It was in Atlanta? 

Mr. Levin. So the situation is that the Fifth Circuit was broken 
into two. So at the time of my clerkship. Judge Codbold was on the 
Fifth Circuit. Then after the break, he was on the Eleventh Circuit, 
so he was the only judge who has ever been chief judge of two cir- 
cuits. 

Mr. Bachus. So he is in Atlanta now. 

Mr. Levin. At that time, his chambers were in Montgomery. The 
base was New Orleans. 

Mr. Bachus. Thank you. I knew, obviously, he is a very distin- 
guished jurist. 

We will now proceed under the 5-minute rule with questions. 
And I am going to recognize Mr. Smith for 5 minutes, if you are 
ready to proceed. I should have given you some warning. 

Mr. Smith of Missouri. Are they going to testify first? 

Mr. Bachus. That is what Barney Frank used to do all the time. 
Now I am doing it. I guess it must catch. I cannot believe I did 
that. 

Yes. Mr. McLaughlin, if you can begin your testimony. I will 
have to quit following this script. 

TESTIMONY PATRICK McLAUGHLIN, Ph.D., SENIOR RESEARCH 

FELLOW, MERCATUS CENTER, GEORGE MASON UNIVERSITY 

Mr. McLaughlin. Thank you. Chairman Bachus, Ranking Mem- 
ber Johnson, and Members of the Committee, thank you for invit- 
ing me. As an economist and senior research fellow at the Mercatus 
Center at Ceorge Mason University, my primary research focuses 
on regulatory accumulation and the regulatory process. So it is my 
pleasure to testify on today’s topic. 

The accumulated stock of regulations almost certainly contains a 
multitude of unnecessary burdens. As the title of the discussed leg- 
islation implies, the current regulatory system makes it difficult to 
identify and eliminate such unnecessary burdens. 

Our goal here today should be to ascertain whether the SCRUB 
Act would succeed where previous efforts have failed. 

To that end, first I will discuss why regulatory accumulation is 
a problem, which is primarily that it creates substantial drag on 
economic growth. 

Second, I will discuss the search for obsolete, unnecessary, dupli- 
cative, or otherwise non-functional regulations covering both why 
similar searches in the past have failed and what could be done dif- 
ferently to increase the odds of success. In my estimation, an inde- 
pendent commission, as opposed to regulatory agencies, is required 
to successfully identify non-functional rules. 

Third, I will address the difficulties of eliminating non-functional 
rules once identified. Here I point to the wisdom of the crafters of 
the BRAG process. 
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Finally, I will cover specific recommendations for effectively re- 
ducing the problem of regulatory accumulation, recommendations 
that are directly relevant to the SCRUB Act. 

By design, regulations restrict choices. These restrictions have 
accumulated for decades, exceeding 1 million by the year 2010. 
This accretion of restrictions is what I refer to as regulatory accu- 
mulation. Regulatory accumulation inhibits innovation. And I am 
not just talking about business ideas that would create new prod- 
ucts and jobs. Would-be entrepreneurs are sometimes prohibited 
from pursuing ideas that could improve the environment and con- 
sumers’ quality of life. My written testimony gives a couple real- 
world examples of how regulations can actually deter environ- 
mental stewardship and prevent companies from implementing po- 
tentially lifesaving technologies, which I would be happy to discuss. 

Through lost innovation and entrepreneurship, regulatory accu- 
mulation negatively affects economic growth. An academic study 
found that between 1949 and 2005, the accumulation of Federal 
regulations has slowed economic growth by an average of 2 percent 
per year. Over a 57-year period, that adds up to about $277,000 in 
lost annual income per household. 

So how can we fix the regulatory accumulation problem? The so- 
lution boils down to two elements. First, we must identify non-func- 
tional rules. Second, once identified, non-functional rules should be 
eliminated or modified. In my written testimony, I have identified 
11 elements that my research with my colleague, Richard Williams, 
identifies as characteristics of successful regulatory reform. I want 
to highlight just three. 

First, the process should entail independent assessment of regu- 
lations. Independence is crucial. Our study documents attempts by 
every Administration since Reagan’s to address regulatory accumu- 
lation. Those attempts share at least two characteristics. 

Each of them relied, at least partially, on agencies to assess their 
own stocks of regulations, and each of them failed in substantively 
changing the stock of regulations or the ongoing accumulative proc- 
ess. If the reasons for these efforts’ limited success is the reliance 
on agency self-assessment, then an independent commission could 
be a better alternative. 

Second, the process should use a standard method of assessment, 
and that method should include a focus on whether and how rules 
lead to the outcomes desired. There is a difference between out- 
comes and outputs. A rule may lead to an increase in an output 
such as increased safety inspections, but that does not guarantee 
that there has been an increase in the outcome, safety. The assess- 
ment of rules should focus on outcomes. 

Third, congressional action, such as a joint resolution of dis- 
approval, should be required in order to stop the commission’s rec- 
ommendations. I previously mentioned the wisdom of the crafters 
of the BRAG process. Legislation addressing regulatory accumula- 
tion must overcome similar obstacles as the BRAG process did. One 
of those is the possibility of congressional inaction. In order to stop 
the recommendations put forth by the BRAG commission, the 
BRAG process required Gongress to pass a joint resolution of dis- 
approval. In other words, even if Gongress did nothing, the default 
was implementation of the recommendations. 
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These are three of the 11 elements that our research has identi- 
fied as essential to success. 

Regulatory accumulation in the U.S., with its adverse impact on 
economic growth, is now a widely recognized problem. The problem 
has not been meaningfully addressed despite the efforts of several 
Administrations. My written testimony covers other essential ele- 
ments that my research indicates are necessary, and I have high- 
lighted just three now. 

I would be happy to answer any questions after this is finished. 
Thank you. 

[The prepared statement of Mr. McLaughlin follows:] 
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THE SEARCHING FOR AND CUTTING REGULATIONS THAT ARE 
UNNECESSARILY BURDENSOME ACT OF 2014 


BY PATRICK A. MCLAUGHLIN 

House Committee on the iudttiiary. Subcommittee on Regulatory Reform, Commercial, and Antitrust Law 
february 11, 2014 


Chairman Bochus. Ranking Member Johnson, and members of the committee: thank you for inviting me to tes- 
tify today. As an econoicust and senior research fellow at the Mercatus Center at George Mason University, my 
primary research focuses on regulatory accumulation and the regulatory process, so it is my pleasure to testify 
on today’s topic. 

The accumulated stock of regulations contains a multitude of unnecessary burdens. As the title of the legislation 
that is the subject of this hearing implies, the current regulatory system makes it difficult to identify and eliminate 
such unnecessary' burtlens. 

In examining the reforms under consideration, first, I will discuss why regulatory accumulation is a public policy 
problem: regulatory accumulation creates substantial drag on economic growth hy impeding innox'ation and 
entrepreneurship. 

Second, I will discuss the search for obsolete, unnecessary, duplicative, or otherwise nonfunctional regulations, 
covering both why similar searches in the past have failed and what Ccnild be done differently to increase the odds 
of success. In my estimation, an independent group or commission is necessary to successfully identify unneces- 
sary regulatory burdens. 

Third, I will address the difficulties of eliminating unnece.ssary regulatory burdens, once identified. Here 1 point 
to the wisdom of the crafters of the BRAC process. 

Finally. I will cover specific recommendations for effectively reducing the problem of regulatory accumulation 
and compare the SCRUB Act to these recommendations. 
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Figure 1 fotil Number of Pages in the Code of Federal Regulations, 1975-2012 
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1 "UNNECESSARILY BURDENSOME”: THE CONSEQUENCES OF REGULATORY ACCUMULATION 
Re^ialory Accumulation may be a term that few people understand, altliuugh its consequences con be substantial. 
It is worthwhile to define what I mean by the terms '‘regulation’* and “regulatory accumulation.*' As I have written 
in previoiLs congressional testimony, regulations restrict choice.s by design.' In its most basic definition, a regular 
tion is a law that “seeks to change behavior in order to produce desired ourcome.s," and it does this by requiringor 
forbidding certain actions.* Federal regulations, published in theCodeof Federal Regulations, can place restrictions 
on the choices of individuals, large manufacturers, high-tech startups, small businesses, state and local govern- 
ments, and even the federal govx'niment it.self. 

Measuring Regulatory Accumulation 

Federal regulation in (he United Stales has consistently groiA’n for decades. One way to measure thegrowihof 
federal regulation is to count the number of pages published each year in the Code of Federal Reflations. The 
Code of Federal Re flations is published annually and contains the legal text of all federal regulations in effect 
each >’ear. That means one can simply look at the number of pages published in the Code of Federal Reflations in 
a given year to get a rough approximation of the extent and complexity of all federal regulations in effect in that 
year. Figure 1 .show.s the number of pages published in the Code of Federal Reflations each year from 197S to 2012. 

As figure 1 shou's, the number of pages published in the Code of federal Reflations has grown over the tenures 
of all recent presidents. In l<275. there were 71.224 pages of regulation. In 2012. 174,545 pages of regulation were 
published.^ 

Of course, not all pages are the same. Another way to asses.s the extent and complexity of federal regulation is to 
look at the actual number of resrriciion.s— words that create binding, legal obligations either to do something or 


T Signiftoini poniofo of tba »eoic>n r»bert or«oapted from testimony giyon before the Senate lu0>ciary Commmuc. Subcorttwmeeon Ovc* 

sig^t. Federal Rights, and Agency Action in August X)1 3 Pnnek A McLaughlin, *On the Human Costs of the U5 Regulatory System Should 
Congress Pressure Agencies to Make Rules resief?,* hTtp7/mer':atu4.kiig/5<es/defaull/ftte5/McUughlin^hum«n-<osti..tes!imony_0730l3.pdf 
2, CaryCngkancsc, “Measunng Regulatory Perfnrmincc Svaiuiting the Impact nf Rcguktion ar^ Regulatory Pahey ' Uipen Paper No. I.Ciga- 
ntsatiort for Economic Co-operatton and Dcvelopmem, 2012. http7AwiiWt.oeed.urg/iegrefo(m/rcgtilatary-poliey/t^cog*iar*csc%20web.pdf 
3 Source: https://winw.ledoaliegetcr.gov/uploads/2013/05/OfR-5TATISTICS-CHART5-ALLM-1 pdf. 
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Figure 2 Total Number of Restrictions, 1997-2010 
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no! to do something, such as “shall." “must," and “may not." This penults a more narrow focus on I he components 
of regulatory text that are truly restrictive, as opposed to, for example, text that merely provides information or 
opinion. In a project called RegOata, made publicly available on the website of the Mercatus Center at George 
Moson University, economics professor Omar AJ-Ubayd)l and I have done exactly that/ Figure 2 shows the total 
numl)er of regulatory restrictions published in regulatory text in the Code of Federal Rejfulations from 1997 to 2010. 

Figure 2 corroborates the impression given by figure 1: regulation has been consistently growing Moreover, these 
measures of regulation allow economists to study the consequences of the accumulation of regulation. 

The Consequences of Regulatory Accumulation 

The buildup of regulations— regulatory accumulation— has economic consequences. When regulations ore created 
in reaction to major events, "new rules are [placttd] on lop of existing reporting, accounting, and undenvriting 

re(|uirements For each new regulation added to tlie existing pile, there is a grreater pussibilit)’ for interaciion, 

for inefficient company resource allocation, and for reduced ability to invest in innovation. The negative effect 
on US industry of regulatory accumulation actually compounds on itself for every additional regulation added to 
the pile."' 

A Compfitnce Costs 

In all ca.ses, regulatory inter\'ention in the market b costly. According to the Office of Management and Budget, the 
cost of compliance with federal regulations alone— that is the cost that regulations directly impose on regulateil 
entities— likely totals In the tens ofbniionsof dollars annually/ A simple example of direct compliance costs is the 


4 Ai-Ubayei). Omar, and Patrick iVlcUughlm. 'RegDaU' A Numencai Dataoi^c on inoii»lty-!»f>coftc ReguMtions for Atl US Irtaustrief and 
Federal Regulations. '997-2010* (Mercatus Working Paper No 12*20. Meraius Center ai George Mason Urnverslty, Afirngton. VA. 2012). and 
hRpV/regdaia mercaius.org 

3. Michael Marxtel and Diana Carew, 'Regulatory Improvement Comm«sior>. A AalfiicaHy-Vable Approach to U.S. RegiiUtory Refono’ (Wash- 
♦ngton, CJC ProgyawvePol»cylf»stitiae.2013), 3-4 

6 OffKeof Mgrtit and Budget, Exec. ORlce of the Presiderft. Draft 2012 Report to Congress on the Betniftn and Costs of Federal Regulation and 
Unfunded Marsdates on State. Local, and Tribal Entities (2012), availabte at imp^/www.wMteheute.gov/srtes/default/fiics/onib/oira/ draft 
.^12.C£»t.l>or>efit.tepoft pdf. 
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fee regulated professionals, such as stockbrokers, must pay to obtain licenses when those licenses are required 
by regulations." But some conspliance costs are surprising. For example, restaurants sometimes must pay to have 
food inspectors perform inspections in the evening, when the restaurant is open, instead of during the day when 
food inspectors typically work.® 

B. Oppoduraty Costs-— horgone. Innovatior: and Hntrepreneurship 

In addition to money outlays to pay compliance costs, regulation ncces.sarily results in what economists call 
“opportunity costs”— productive activity forgone because scarce resources are devoted to regulatory compli- 
ance. If a restaurant owner has to spend an evening showing the food inspector around, the owner cannot 
spend that same time greeting customers and ensuring that they have a quality dining experience. Whatever 
resources are devoted to regulators? compliance could have been used in other ways, and the forgone return on 
the most valuable of these other potential uses represents an additional cost of regulation— above and bej^ond 
the compliance cost alone. 

C ixurnplp: Rcguhrory lnhit>k'on of Potentially Liffi-Saving innovation 

The accumulation of restrictions over time also means individuals in the economy have less liberty to entrepre- 
neuriallj? seize an opportunity, less control over the uses of their own resources, and less ability to innovate. This 
means would-be entrepreneurs are sometimes prohibited from creating a new product that could potentially 
improve consumers’ quality of life or even save lives. For example, the National Highway Traffic Safety Admin- 
istration (NHTSA) has regulations restricting bow headlights on cars can be designed. While those NHTSA 
regulations allow headlights to automatically switch betu^een high and low beam and swivel to shine light 
around a curve in the road, they do not allow designers to implement any sort of adaptive .setting that could 
dim the high beam only at the appropriate spots in the road. One major reason why cars have low beams is so 
that drivers can switch to low beams when another car is approaching. Without switching from high beams, the 
oncoming driver can be temporarily blinded. Of course, there are still other potential hazards, obstacles, and 
people on other parts of the road. While switching to low beams has the benefit of not blinding the oncoming 
driver, it has the cost of reducing visibility, particularly on the sides of the road. Toyota, Mercedes, and Audi 
have all created systems that dim only a select portion of the high beam when another car is approaching. This 
selective dimming allows the driver to still see the sides of the road, where pedestrians may be walking, while 
simultaneously keeping the high beams from blinding oncoming drivers. While these systems have been built 
and sold in Europe and Asia, they cannot be sold in the United States becau.se of NHTSA regulations.'^ This entre- 
preneurial innovation could have happened in the United States; more importantly, these adaptive headlights 
could save some pedestrians’ lives. 

D. bitample: Regulatory Inhibition of O/een t'ntrepreneurship 

The city of Logan, Utah, recently experienced a more subtle example of how regulations can inhibit entrepre- 
neurial activity. In 2004, the city began considering the installation of a “micro-hydropower” turbine in the city’s 
culinary water system, Micro-hydropower systems often do not require dams, thus reducing their environmental 
impact on the river’s eco!og\7 Instead, water from a river is typically diverted into a pipeline, where awateiwheei 
or turbine produces electricity from the kinetic energy in the flowing water. Conceptually, a micro-hydro system 
can be thought of as a waterwheel placed in a pipeline. That was the case for Logan’s project— in fact, there was 
already a pipeline and water from a river was already diverted into the pipeline, and a building was already in a 


7. FiNRA requires' "General Securities Representatives" to pass a Series 7 e.xam. See http://www.flnra.org/lndu5try/Ccnpliance/Regi5tration 
/QualificationsExarns/Ouailflcations/PCUOSI- 

8. See Regulation Nightmares, CNN Money (Sept. 22. 2011). http://money.enn.com/gaiieries/201 l/smalibusiness/l 109/gallery, regulation 
_nigh*rriares/4.htmi. 

9. Gabc Nelson, Toyota Puts High Beams on Headlight Reguiation.'AiffomotfveWew?, M%T3, 2013, http://www.autoncws.com/anricle 
/20130513/OEMn/305133967#axzz2a.4R2r6ou. 

10. Megan E. Hansen, Randy T. Sirnmons, Ryan M. York, and Ken J. Sim, “Logan City's Adventures in Micro-Hydropower: How Federal 
Regulations Discourage Renewable Energy Development" (Mercatus Working Paper No. 13-24, Meivatus Center at George Mason University, 
Arlington, VA, 2013). 
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location on the pipeline that could house the micro-hydro turbine. This project could create green power for 185 
local homes, without any environmental impacts from the construction." 

Unfortunately, while the idea initially appeared economically feasible, Logan City learned the hard wa}'^ not to 
undertake any new entrepreneurial projects of similar size or scope, even if (or perhaps especially if) the project 
in\'oh'es the preservation of the emdronnient. The city ran into a “federal nexus of regulation,” resulting in yeiirs 
of waiting for permits, unnecessary testing, and ultimately delay on the delivery of an environmentally friendly 
source of electricity. As policy analyst Megun Hansen and economists Randy Simmons, Ryan Yonk, and Ken Sim 
wrote on tlie subject. 

Many of the same regulations designed to protect the environment created obstacles for Logan City’s 
environmentally friendly micro-hydro project The Endangered Species Act (ESA) recjuired [Logan City 
project engineer Lance] Houser to show that the project would not adversely affect any species or habi- 
tat listed under the act '■'on a project that disturbed nothing outside of an existing building” (personal 
communication [with Houser], December 12,2012). FERC requires permit applicants to complete a draft 
biological assessment to “address project effects on federally listed or proposed species or critical habitat 
in the project vicinity^” (FERC 2008, II). In Logan Cit\'’s ca.se, this requirement meant conducting analysis 
to show that the county’s three species listed as “candidate” species, one as in “recoven^,” and three as 
“threatened” would not be harmed by the project (U.S. Fish & Wildlife Service, n.d.). Although the ESA 
was intended to protect the environment, in Logan City’s case it ended up creating obstacles for an envi- 
ronmentally friendly project. 

Because of the costs of navigating the complex web of federal regulations, a project that should have taken about 
one year to complete at a maximum cost of $1,400,000 instead required four years and almost $3,000,000. More 
importantly, Logan City's hard lesson will make it, and perhaps other cities, adopt a much more skeptical attitude 
toward the economic feasibility of environmentally friendly entrepreneurship. A.s the city’s assistant engineer Lance 
Houser said after the completion of the project, because of “the cost of the permitting headache and the nightmare 
and the frustration of the process, there is no economic benefit to doing a project that size again” for Logan City. 

E. Regulatory Acciimuktion and Economic Growth 

Regulations like those that so frustrated Logan City have been accumulating at a fairly constant rate for more than 
half a century. As regulations accumulate and block off entrepreneurial choices and potential innovations, the 
economy suffers. Sustained economic growth depends on innovation and entrepreneurship. A study published 
last yeai' in the Journal of Economic Growth added to the already substantial evidence supporting the point that 
regulatory accumulation slows economic growth by stifling innovation and entrepreneurship.^* Using pages from 
the Code of Federal Regulations as its measure of the extent and complexity of federal regulations, this study found 
thatbetv.^een iy4y and 2005 the accumulation of federal regulations slowed economic growth by an average of 2 
percent per year. Con.sidering that economic grow'th is an exponential process, an average reduction of 2 percent 
over 57 years makes a big difference. A relevant excerpt tells just how big of a difference: 

We can convert the reduction in output caused by regitlation to more tangible terms by computing tlie 

dollar value of the loss involved In 2011, nominal GDP was $15.1 trillion. Had regulation remained at 

its 1949 level, current GDP would have been about $53.9 trillion, an increase of $38.8 trillion. With about 
140 million households and 300 million people, an annual loss of $38.8 trillion converts to about $277,100 
per household and $129,300 perperson.*- 

That’s $277,100 per household in real goods, including health care, that were not produced and consumed because 
of federal regulation. That number seems almost too high to be believed, but, in fact, it is not out of line with a 


1 1 . Ibid., 3. 

12. John W. Dawson and John J. Seat er, "Federal Regulation and Aggregate Economic Growth," .Jouma/ ofEccnomic Gro'Mh ’2013): 1-^1 . 

13. Ibid., 22. 
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Figure 5 Growth Rate of Initial Investment (at 2.4% over 57 years) 
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Dumber of other studies diat have been produced by such organizations os the World Bonk mid the I MF, as welt 
as by other scholars.'* To make more sense of it, consider retirement savings. People save for retirement by invest- 
ing money in the present, in the hope that those investments will grow Cost enough to allow a more comfortable 
retiretnent So consider a case where your invested retirement savings grew 2 percent more slowly each year. How 
much less would you have when you retire? Inve-sted retirement savings, like the economy, follmv an exponential 
growth path. Thi.s means that the rate of growth in one year alTect.s all future years. If you tuck away $10,000 today, 
and your investments return 5 percent over the course ofthe next year, that means that you would have $10,500 
next year. If that $10,500 retum.s 5 percent again in the following year, you w'ould haw $11,025. On the other hand, 
if that $10,000 relumed only i percent in the first year, you s^'ould have $I0..^00 at the end of that year. And if you 
received 3 percent again in the .second year, at the end of the second year, you would have $10,009. 

Over the course of 57 years, a difference of 2 percent in the rale of growth lead.s to a substantial difference in out- 
comes. Figure 3 show's two growth paths for a sum of $10,000 over a S7-year perioil— one path growingat 2 percent 
per year, and the other at 4 percent per year. After 57 years, that initial $10,000 becomes more than $93,500 when 
growing At a 4 percent annual rate. When slowed to an 2 percent annual growth rote, tliat $10,000 grows to only 
about $31,000 over the same timeframe. 

The economy grows in a similar way. That is, the economy follows an exponential growth path, Goods, .such as 
computers and machinery'. Uiat are produced in one year in the economy contribute to economic grow ih in the 
following year. Once that fact is a'alized. it is easier to understand how a 2 percent difference in economic growth 
can lead to households being 3277,100 poorer because of federal regulation. 

Nonetheless, my points do not require you to believe that the total costs uf federal regulation are that higli. It is 


14. For exaffloln. see NV Loeyze, AM Oviedo, and L. Ssfven. *Tne Impact of Regulation on Growth and Informality. CrosS'Ccnjntry evidence* 
(A0 -Brooking) Joint Center for Regulatory Studio, Rdated PudlicatXKisOS-ll. 200S)' Simeon D|ankcv, CaraloO McLwsn. and Rita M«i<a Ra- 
m^iho, *RegiJia(|C}rraP 0 C'awth.''(cor«imio Lettci) 92 3 (XXK) 39S-401' C, Nicolctt* et al . 'Product and labor Market) interaction) in OtCD 
Counmes* (OECO Economic) Oeoartmem Working Paper). No. 312. OECO. Parn. 2001). CruMippe Nicolnti artd Siefano Scarpena. 'Regula- 
twn. Productivity and Growth OECO EviderKe’ Economic Po,trcy 18, no 34 (2003): 9-72: Aibarto Aletirw, Sihna A/dagna. Cruseppe Nicoleni. 
and Pablo Schiamaielli. “Regulation arw) Investment,* loumtl of the European EconomtcAssocunion 3. no 4 (2005) 791-825 
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more important to understand the mechanisms that cause the accumulation of federal regulation to be costly. 
What exactly is it about regulatory accumulation that causes economic growth to slow? 

Two lynchpins of economic growth— innovation and competition— can be negatively affected by regulations. 
Although even the best-crafted regulation can inhibit innovation, there is substantial evidence that inflexible 
regulations, like design standards requiring only high- and low-beam headlights and nothing in between, stifle 
innovation. Tor eximipie, regulations that impose specific technologies— such as catalytic converters in vehicle 
exhaust systems or scrubbers in the smokestacks of power plants- offer no incentive or ability for companies to 
find alternative solutions that could achieve the same objective as the required technology.'^ Conversely, incen- 
tive-based regulations, such as regulatoiy systems that create permits that are tradable in a market, or that set a 
perfomiance standard without specifying a design or technolog\' that must be used to achieve that performance 
standard, allow regulators to achieve an objective at lower cost. Of course, the fact that a regulatory program 
contains market-based incentives does not guarantee success in achieving desired outcomes. As one study on 
the topic of incentive-based regulation puts it, "whether any specific instrument is desirable depends on how it 
is designed and implemented.”'" Incentive-based regulations as a general rule do less harm to imiavatioii than 
inflexible, commaiid-aiid-coiitrol regulations, but even the best design cannot entirely mitigate a regulation’s 
consequences on innovation. 

A recent study by economist Matt Mitchell (which I have attached) pointed out that regulations are sometimes 
used to grant privileges to favored companies, primarily by shielding them from competition.'’ As examples, 
Mitchell notes that 36 states “require government pemiission to open or expand a health care facility.” and that 39 
states “require government permission to set up shop as ahair braider.” When regulations maJee it harder for entre- 
preneurs to establish a particular type of business, incumbents in that line of business can charge higher prices 
or provide lower-quality products— they have less to fear from competitors because of the shield of regulation. 
Thus regulations sometimes serve to entrench incumbents and limit competition, to the detriment of economic 
growth.^® Protection from competition idso serves to limit innovation. One study found that the companies that 
spent the most resources lobbying Congress and agencies for protective treatment tended to be “larger, older, less 
diversified, and less profitable” than those companies that did not lobby.*'’ Indeed, when there is a possibility of 
gaining protection from the government through lobbyingefforts, some companies will divert scarce resources to 
doing so~necessarily decreasing the resources those companies can use for research and development, employee 
training, and other innovations that increase prt>ductivity.-° 

F. Functions! vs. Nonfunction.il Ruhs 

In a study released today, my colleague. Richard Williams, and I propose that regulations can be roughly divided into 
two categories, “functional” and “nonfunctional.”-’ Functional rules address current, significant risks, mitigate some 
amount of those risks through compliance with (he regulations, and do not have significant unintended effects or 
excess ive compliance costs relative to dteir benefits. Nonfunctional rules are missing one or more of these featui'es. 
The key to achieving significant amelioration of the problem of regulatory accumulation is first identifying as many 
nonfunctional rules as possible, and then either eliminatingtheni or changing them so that they become functional. 


15. Robert Hahn and Robert Stavins, "Incentive-Based Environmental Regulation; A New Era from an Old Idea," Ecology Law Quanerly 'S 
(1991): 1-42. 

16. Robert W. Hahn and Robert N. Stavins, "Economic Incentives for Environmental Protection: Integrating Theory and Practice," Amer/can 
Economic Review 82, no. 2 (1992): 464-68. 

17. Matthew Mitchell, "The Patnclogy of Privilege: The Economic Consequences of Government Favoritism" (Mercatus Research, iMercatus 
Center at George Mason University, Arlington, VA. 2012). 

18. Ibid. ,19-21. 

19. Stefanie Lenway, Randall Morok, and Bernard Yeung. "Rent Seeking, Protectionism and innovation in the. American Steel Industry," Econo- 
mic Journal 106(1996): 410. 

20. Chung-Lci Yang, “Rent Seeking, Technology Commitment, and Economic Development,’' Jouvua/ of Institutional .md Theoretical Economics 
154, no. 4 (1998): 640-58. 

21 . Patrick A. McLaughlin and Richard Williams, “The Consequences of Regulatory Accumulation and a Proposed Solution" (Mercatus Working 
Paper No. 14-03, Mercatus Center at George Mason UnMersity, .Arlington, VA. 2014). 
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Figiire4 Pages Added or Siibtractert from the Code of federal Regitlatinrts, 1976*>2012 
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2. “SEARCHING": HOW TO IDENTIFY NONFUNCTIONAL REGULATIONS 

The need to eliminate or modify nonfunctional regulation.'! from the accumulated stock has been widely rec- 
ognized hy members of Congress and every president since Carter.^ In his 2011 State of the Union Address, fur 
example, President Obama noted, “There are twelve different agencies that deal with exportii. There are at least 
five different agencies that deal with housing policy. Tlien there is my favorite example: the Interior Department 
is in charge of .salmon while they are in fresh water, hut the Commerce Oeportmenl handles them when they're 
in saltwater. I hear it get.s even more complicated when they are smoked."^ 

Executive branch attempts to examine and revise or eliminate ex'u<uingnonrunciinnal regulations have primarily 
relied on executive orders for review of the need for regulations, rather than creating a streamlined and evidence- 
based. analytical process that could accomplish large-scale refonn. In the .•^tudy I coauthored with Richard Wil- 
liams (which I have attached), we examine previous efforts at regulatory cleanup led by every president since 
Reagan and conclude that these episodes yielded only nuirgmal improvements at best. Must notably, none of these 
efforts resulted in either substantia] reductions relative to the total size of the Code of Federal Regulations or sus- 
tained changes in the rate of adding new' regulations to the Code of Federal Regulations.^* 

Figui*e 4 .shows just how little the regulatory process has dianged, despite these presidential efforts. Since 1975, 
the Code of Federal Regulations (CFR) has expanded in 30 of 37 years. In those 30 expansionary year.s, 117.294 
pages were added to the CFR. In contrast, in the seven contractive >*ears, 17,671 pages were .subtracted from the 


22. Michael Mandel and Olana C. Oew, 'Regulatory tniprovement Commission- A PolliKaily-ViatNe Approach to U.S Regulatory Reform’ 
(Poky Men»o, Progtetjive PoUcy InsWute. Washington. OC, May 20131. 3-4, htto /AwMW.pfogNrssrvcpoJky.org/TfJlS/OJ/rwgulfrtory 

-4mp'ovemenxomrpisuo'va.poMical(y-Wable-approat7v(n-u-s-regu>arory-fefo*m/ 

23 Barack Obama. 'Rem vks by the Presidefit m Stale Union Address.* Jan 25, 201 1 . Washington. OC (White Mouse. OfRce of the Press 
Secretaryl. hnp://wwwwhitehoiJse.gov/the-presSH3<&^201V01/25/remarlcvpresldent-srate>iimon'addresa 

24 Mciaughlin and Williams, 'Coi^eouerices of Regulatory Accumulation ' 
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CFR— for net growth of neai'ly 100,000 pages. Previous efforts to eliminate obsolete regulations have removed 
only very small percentages of existing regulations from the books. 

A significant problem presidents have been unable to overcome is the identification of rules to target for cleanup. 
Each of the executive branch efforts we examine in our study relied at least partially on regulator)' agencies to 
identify potential target rules. However, as we wrote in our study, 

i^encies often lack the information necessary to decide which regulations are obsolete, and they also lack 
the incentives to produce the necessar>' infoimation. It’s hard to im^ine how any attempt to eliminate 
nonfunctional regulations— not just the latest attempt— could be successful withou t enough information 
to decide whether a regulation is nonfunctional in the first place. 

A recent study demonstrates this [Economist Randall] Lutter thoroughly examines the results of the 

efforts of four agencies— EPA, FDA, the National Fligliway Traffic Safety Administration, and the Securi- 
ties and Exchange Commission— in response to President Obama’s retrospective review directives con- 
tained in Executive Orders 13563 and 13579. Although Executive Order 13563 specifically stipulates that 
the regulatory system “must measure, and seek to improve, the actual results of regulatoty requirements,” 
Lutter finds little evidence of progress toward improving measurement (analysis) of actual results. Indeed, 
Lutter finds that very few retrospective analyses of existing regulations performed by these agencies even 
provide sufficient information to evaluate whether the benefits of continuing those reg'ulations exceed 
their ongoing costs. This is the information problem for regulatory reform and the first obstacle. Agencies 
are not currently required by statute to analyze their existing regulations to determine ongoing costs and 
benefits or, more simply, even whetiier the regulations ai'e effective. 

Ideally, whether a rule or a regulatory program should be continued, modified, or eliminated would rely 
on research to indicate whether a systemic problem still exists; whether the rule continues to produce 
benefi ts exceeding costs; whether there are unintended consequences, such as countervailing risks, that 
have not been accounted for; whether additional regulations in the area (e,g., food safety) are likely to 
produce benefits exceeding costs; whether states and localities (or markets or courts) might be better 
able to address the problems; and whether the progi'am continues to be a high federal priority. However, 
agencies tend to expend their resources not on researching these questions but on producing new rules 
that expand their budgets and control over their portion of the economy. Researching existing rules is 
not likely to ever be high on their agendas.^' 

Similarly, individuals in agencies have little incentive to provide information that would lead to a rule’s elimination 
or the choice not to produce a rule.^^ In general, employees— including economists— are professionally rewarded 
for being part of teams that create new regulations or expand existing reg\ilatory programs.*^ Conversely, employ- 
ees are rarely rewarded for deciding that a regulation should not be created. This is unfortunate, because special- 
ists in agencies are likely to have some relevant information about which rules ai e nonfunctional. 

In our study, we also examine other government reform efforts that have successfully overcome similar identifi- 
cation problems, such as the Base Realignment and Closure (BRAC) process: 

In 1988, Congress created the Base Realignment and Closure (BR,AC) Commission to address an impasse; 
nearly everyone agreed that toward the end ofthe Cold War, many militar}d')ases were no longer necessar}) 


25. Ibid., referring to Randall Lutter, “The Role of Retrospective Analysis and Review in Regulatory Policy" (.Mcrcatus Working Paper No. 12-14, 
Mcrcatus Center at George Mason Universfty, Arlington, VA, April 2012). 

26. McLaughlin and Williams, "Consequences of Regulatory Accumuiation." 

27. Richard Williams, "The Influence of Regulatory Economists in Federal Health and Safety Agencies" (Working Paper No. 08-15, Mercatus 
Center at George Mason University, Arlington, VA, July 2008), http;//mercatus.org/sitcs/default/ff!e3/pubii'ation/WP08'!5_Reguiatory 
%20Economists.pdf. Williams quotes one economist as saying, "Success is putting out 10 regulations a year and bigger regulations are bigger 
successes.'' 
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but DO one could agree on which specificbase(s) to dose. This was because each base had aliteral constitu- 
ency and “designated champion” in Congress— the member from thebase’s congressional district. Congi'ess 
created the BRAC Commission and its process to overcome pork-barrel politics (which effectively would 
have prevented any bases from being closed) by requiring members to agree to abide by the recommenda- 
tions of an independentcommission— the BRAC Commission. Tbecommission— composed of independent 
experts— was given a mission of assessingmilitary bases primarily according to their militant value, and, in 
conjunction with the Department of Defense, submitting a list of bases to Congress that would be recom- 
mended for closure or realignment based on their militarv'^ value. As legal scholar Jerry Brito put it, “A clear 
mission (identify bases to be cut) along with guidii^ criteria (military need) positioned tlie commission to 
make empirically defensible choices.”^ 

Ill hindsight, it sounds pretty simple. When everyone i^eed that some bases needed to be eliminated, but no one 
could agree on which one, Congress created an independent commission and gave it a set of criteria with which 
to judge all bases’ usefulness. By putting the task of identification in the hands of independent arbiters, special- 
interest influence and parochialism were significantly reduced. 

For similar reasons, we concluded that the identification of nonfunctional rules should be performed by an inde- 
pendent group— one wdth no reason to be interested in preserving certain rules or eliminating others, but instead 
with incentive to use a predetermined methodology/ to assess each rule according to guiding criteria. 


3. TUTTING": HOWTO ELIMINATE OR MODIFY NONFUNCTIONAL RULES ONCE 
THEY ARE IDENTIFIED 

Even if everyone can agree that regulatory accumulation has led to some nonfunctional ntles harming the econ- 
omy, and even if some of those nonfunctional rules could be identified, it is another step entirely to eliminate or 
modify them. 

There will be resistance when it comes to the cutting stage of regulatory cleanup. Inevitably, there are winners 
and losers when regulations are created, regardless of the net economic effect of the rules. When a rule or set 
of rules is considered for elimination, those groups that benefited from the rule can be expected to coalesce and 
vociferously protest. Of course, eliminating regulations won’t be harmless to some of these groups, but the net 
effect will be positive. Some groups will have disproportionate influence. As a result, if members of Congress are 
given the option to consider which regulations to eliminate on a one-by-one basis, individual members who have 
constituencies or backers that benefit substantially from the regulation will fight to keep that regulation intact. 

This is why it is necessary to consider a group of nonfunctional regulations at one time, similar to the approach 
that was successfully used in the BRAC process. The BRAC Commission would group all bases identified for clo- 
sure under uniform criteria into a single list, with the default being elimination unless tlie entire list was disap- 
proved by Congress. The only way Congress could stop the closure of all bases on the list was to pass a resolution 
of disapproval.’^ Similar to military bases, regulations’ costs are widely dispersed across the population while 
their benefits are concentrated in narrow groups. This situation can lead to calls for a specific regulation to be 
preserved because its benefits accrue disproportionately to certain constituencies. To overcome this, the set of 
regulations considered for elimination or modification should be large and broad enough for the total economic 
gains from their repeal to outwei^ the protests of the narrow groups that benefit from preserving specific rules. 


28. McLaughiir: snd Williams, "Consequences of Regulatory Accumulation," quoting Jerry Brito, "Running for Cover: the BRAC Commission as a 
Model for Federal Spending Reiorm," Georgetown Journ^ of Law & Public Policy 9, no. 1 (2011): 12. 

23. Ibid. 
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4. THE SCRUB ACT AND CHARACTERISTICS OF SUCCESSFUL REFORM 

In our study, Richard Williams imd I identified 11 characteristics of successful reform, derived from lessons learned 
by studying the BRAC process, regulatory reform in other countries, and previous attempts at retrospective review 
in the United States. Some of these have already been discussed, but I list them below for the purposes of assess- 
ing the SCRUB Act with respect to each of these. 

1. Before any specific regulations, agencies, or subject areas are broached, Congress must agree on the gen- 
eral principle tliat we need to eliminate or modify nonfunctional rules. Passage of the SCRUB Act or similar 
legislation that focuses on cleaning up regulatory accumulation would satisfy this characteristic. 

2. The process should entail independent assessment of whether regulations are nonfunctional. The SCRUB 
Act creates a commission with the authority to hire analysts and experts necessaiy for such an assessment and to 
collect essential information for those purposes. 

The SCRUB sets forth criteria for regulatoiy assessment that ai'e not verv'^ different from how we define •‘nonfunc- 
tional” rules in our research. To be classified as functional in our paper, a rule must 

1. address a current risk, 

2. address a significant risk, 

3. not result in ongoing costs (including unintended consequences) that more than offset the ongoing 
benefits of the rule, and 

4. not interfere with or duplicate other rules. 

While it is wise to build-in flexibility for the commission to devise new criteria in response to future lessons 
learned, it is equally important that any commission be required to publicly disclose its complete assessment cri- 
teria and take public comment on diem, 

3. The process should ensure there is no special treatment of any group or stakeholder. The act allows any 
entity to propose a rule or set of rules for consideration, which may help prevent special treatment. 

4. The analysis must be broad enough to identify potentially duplicative regulations. Duplication and redun- 
dancy across agencies may be a large source of nonfunctional rules. For example, multiple agencies through dif- 
ferent regulations may address food safety. In light of this souice of nonfunctional rules, analysis that is focused 
on individual rules or the rules of a single agency may not capture factors (e.g., conflicts, duplication) that indicate 
certain rules are in fact nonfunctional. 

5. The process should use a standard method of assessment that is difficult to subvert. The commission is 
required to specify a methodology for assessment. Doing so publicly and prior to beginning assessment will help 
achieve a transparent, objective end product. 

6. Wliatever the procedure for assessment, assessments of specific regulations or regulatory programs should 
focus on whether and how they lead to tlie outcomes desired. The SCRUB .A.ct lists, as one of the criteria for 
assessment, “Whether the rule or set of rules is ineffective at achieving the rule or set’s purpose.” To meet our 
criteria, this phrase should mean achieving desired outcomes, as opposed to producing outputs. A rule may lead 
to an increase in an output, .such as increased safety inspections, but that does not guarantee that there has been 
an increase in the outcome, safety. 

7. Regulatory agencies should be recognized as another important stakeholder, with incentives to keep and 
increase regulation. The act calls for the commission to produce information independently of agencies on the 
costs of existing rules. Ajiy new rules would have cost estimates produced by agencies. If agencies have incentive 
to increase regulation, they may avoid disclosing costs in order to be able to eliminate fewer of the targeted rules. 
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One means of reducing such avoidance maybe to utilize both independent peer review and OIRA certification 
in assessing agency cost estimates. 

8. The list of regulations targeted for elimination or modification should be long enough to overcome the 
concentrated benefits/dispersed costs problem. The act charges the commission to categorize rules identified 
for elimination or modification into one of two categories: rules for immediate repeal or amendment, and rules 
that go ill the CUT-GO bank. Based on the number ofregulations currently in place, a three-year period may not be 
sufficient for the conmiission to complete an assessment of all regulations, but it could certainly cover a substantial 
number of rules in that period. Whetlier the number of rules is enough to overcome the coiiceiitrated-benefits/ 
dispersed-costs problem also depends on the how nonfunctional rules are distributed into the two categories. If 
only a relatively small number of mles are placed in the category' of rules for immediate repeal or modification, 
there may be more resistance to allowing* those changes to take place. 

However, this will not affect the CUT-GO bank. Rules placed in this categor\^ circumvent the concentrated-benefits/ 
dispersed-costs problem because they only require an agency to make a new rule in order to eliminate one or more 
of the nonfunctional rules in the CUT-GO bank. 

9. Modifications to regulations should be limited. Only improvement from design standards to performance 
standards or other cost-reducing/innovatton-inducing improvements should be suggested. The act includes 
provisions to promote modifications that are focused on cost reductions and generating innovation. 

10. Congressional action— such as a joint resolution of disapproval— should be required in order to stop the 
recommendations, as opposed to a vote to enact or not enact. The act provides for congressional a ction on i-ules 
for immediate repeal and in certain cases involving the CUT-GO bank. This approach has several positive attri- 
butes. The rules classified for immediate repeal or modification would likely represent the low-hanging fruit— the 
obviously obsolete, duplicative, or ineffective rules. It makes sense to get rid of these as fast as possible. In addition, 
the CUT-GO bank would create the added benefit of forcing agencies to prioritize and economize in rulemaking. 

11. The review process should repeat indefinitely. The act provides for a dissolution of the commission by a spe- 
cific date. Given the likelihood that the commission cannot evaluate all regulations in a three-year period, it may 
be worthwhile to extend the life of die commission until all regulations are evaluated at least once. T would further 
recommend that the commission continue on an ongoing basis. The regulatory process will lead to regulatory 
accumulation again. This commission could balance out the tendency to accumulate regulations with a deliberate 
and streamlined process for eliminating nonfunctional regulations if and when they appear. 

CONCLUSIONS 

Regulatoiy accumulation in the United States, with its adverse impac t on economic growth, i,s now a wid ely recog- 
nized problem. The problem has not been meaningfully addressed despite the efforts of several administrations. 

One reason it has been hard to address regulatory accumulation is the difficult}' of identifying nonfunctional 
rules— rules that are obsolete, unnecessary, duplicative, or othei’vvise undesirable. An independent group or com- 
mission seems required to successfully identify nonfunctional rules. 

Another obstacle to addressing regulatory accumulation is the difficulty of cutting nonfunctional regulations, 
even if a list of nonfunctional regulations existed. The BRAG process overcame similar difficulties by requiring 
Congress to accept the recommendations of the BRAG Commission for u// bases on the commission’s list, unless 
Congress passed a joint resolution of disapproval Similarly a regulatory cleanup of accumulated regulations 
should require action on a long and broad list of nonfunctional regulations, with a joint resolution oF disapproval 
required to stop action on the commission’s recommendations. 

The SCRUB .A.ct has several characteristics that make it more likely to succeed w'here previous attempts have 
failed. First, it appoints an independent commission to identify nonfunctional rules. Second, it requires the 
commission to categorize all nonfunctional rules into one of twm groups; those to be considered for immediate 
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repeal or amendment, and those to be considered for CUT-GO procedures. If enough rules are placed in the 
first categoiy, the concentrated-benefits/dispersed-costs problem may be overcome. Third, the act requires 
that the commission establish a methodology prior to beginning the assessment of rules, thereby minimizing 
opportunities for the assessment to be subverted by special interests. Fourth, the act establishes criteria that the 
commission would use to identify nonfunctional rules, and these criteria are primarily based on fundamental 
problem-solving and economic thinking. 
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Mr. Bachus. Thank you. Your opening statement was exactly 5 
minutes. 

Mr. McLaughlin. I had a little bit more. 

Mr. Bachus. I do not think I have ever had a 5-minute opening 
statement right to the second. 

Mr. Batkins? And you do not have to be right at 5 minutes. 

Mr. Batkins. I probably will not replicate that. 

Mr. Bachus. No, no. I am not expecting to see that again this 
year. 

TESTIMONY OF SAM BATKINS, DIRECTOR OF 
REGULATORY POLICY, AMERICAN ACTION FORUM 

Mr. Batkins. Thank you, Mr. Chairman, Ranking Member John- 
son, and Members of the Subcommittee. Thank you for the oppor- 
tunity to testify today and examine regulatory reform opportuni- 
ties. 

I would like to start by highlighting the successes and struggles 
of President Obama’s current attempt at regulatory reform and the 
potential benefits of codifying retrospective review. 

First, when President Obama continued the strong tradition of 
ensuring that regulatory costs justify benefits, he called for a peri- 
odic review of existing significant regulations. President Obama 
and then-OIRA Administrator Cass Sunstein made a very public 
push to highlight some of the redundant and outmoded rules in our 
regulatory system, including the fabled “Spilled Milk” regulation. 
The Administration has release plans with hundreds of possible 
retrospective reviews, but upon closer scrutiny, it is clear that 
many of these measures are not regulatory look-backs and they do 
not streamline, expand, or repeal existing regulations. 

For example, the Department of Energy lists 19 rulemakings in 
its latest retrospective report. However, six of these are new energy 
efficiency standards that do not appear to revisit existing rules, but 
instead impose significant new costs. 

Likewise, Health and Human Services included at least nine Af- 
fordable Care Act regulations in its latest report. These measures 
did not look back at existing regulations or attempt to repeal cer- 
tain regulatory provisions. Instead, they implemented the recent 
health care law. 

There have been successes in regulatory reform. The Department 
of Transportation plans to save the trucking industry $1.7 billion 
annually and cut the agency’s paperwork budget by 15 percent. 

Likewise, HHS finalized a rule to reduce procedural hurdles for 
hospitals and health care providers, saving approximately $900 
million annually. 

However, if we examine all retrospective reports and compare 
new rules that impose costs and compliance time to rules that actu- 
ally look back to streamline or eliminate costs, the ratio is 3.7 to 
1 in favor of higher costs. For paperwork, the ratio is 6.7 to 1. In 
other words, retrospective reports contain more new rules with 
higher costs than regulatory look-backs with lower costs. 

Regulatory reform through executive order alone has not pro- 
duced the desired results. During the past 10 years, the Nation’s 
cumulative paperwork burden has increased 28 percent, or 2.2 bil- 
lion hours. In the equivalent amount of time, it would take 1.1 mil- 
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lion new employees working 2,000 hours a year to complete these 
new requirements. 

Codifying retrospective review would submit more than 30 years 
of informal review into law. I believe legislation that addresses the 
Nation’s cumulative regulatory burden would have a variety of ben- 
efits. 

The Government Accountability Office, as we have noted here, 
has highlighted duplication in its annual report for the past few 
years. GAO found 17 areas of duplication, including veterans em- 
ployment and renewable energy. We replicated GAO’s methodology 
for paperwork requirements and found 990 duplicative forms and 
more than 642 million paperwork burden hours. The regulatory 
cut-go provision in the proposed legislation would address this du- 
plication by allowing agencies to choose from a range of past rules 
eligible for reform. To date, the U.S. has never had a formal system 
to address regulatory duplication, but if the commission is success- 
ful, it could identify hundreds of past rules in need of reform. 

To some extent, the U.S. is behind the curve on regulatory re- 
form. The United Kingdom has a system to remove two regulations 
for every new rule. Closer to home, Indiana has codified retrospec- 
tive review for regulations 3 years after implementation. The pro- 
posed legislation actually provides agencies with some deal of flexi- 
bility compared to the British one-in/two-out system. 

Perhaps most importantly, the proposed bill would extend some 
level of OIRA review to independent agencies, the same regulatory 
bodies that govern our telecommunications and financial system. 
During the past 2 years, financial regulators have produced more 
than 113 regulations with quantifiable burdens with little execu- 
tive oversight. As the Administrative Conference of the United 
States has noted, it is past time for heightened regulatory scrutiny 
of independent agencies. 

In conclusion, I would like to emphasize that retrospective review 
dates back to the Carter administration and is by no means a rad- 
ical step. It is simply implementing best practices. 

Thank you for your time, and I look forward to answering ques- 
tions. 

[The prepared statement of Mr. Batkins follows:] 
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Chairman Bachus, Ranking Member J ohnson, and Members of the Subcommittee, thank you for 
the opportunity to appear today. In this testimony, I wish to make three basic points: 

• Regulatory reform at the executive level has a history that stretches back to President 
Nixon, but leaving regulatory restraint to one branch of government has failed to slow the 
pace of new rules; 

• Executive Order 13,563, issued by President Obama in 201 1, continued the tradition of 
ensuring new regulatory costs justify benefits, but aside from a handful of retrospective 
reviews, it has not fundamentally addressed the cumulative impact of regulation, and 

• The proposed legislation provides a significant set of improvements to the regulatory 
process while providing flexibility to agencies so that they can continue to protect health 
and safety. 

Let me provide additional detail on each in turn. 

I. Successes and Failures of Previous Regulatory Reform 

After enactment of the Clean Air Act and National Environmental Policy Act, President Nixon 
established the National Industrial Pollution Control Council (NIPCC) to focus on the “cost of 
increasingly stringent pollution control regulations.”' In addition to the Nixon Administration’s 
Quality of Life Committee, the NIPCC focused on new regulations that could potentially impose 
substantial costs. These were the first formal attempts to examine the impact of new regulations. 

President Jimmy Carter then issued Executive Order 12,044, attempting to ensure “compliance 
costs, paperwork and other burdens on the public are minimized.”' He established a form of 
retrospective review, asking agencies to “periodically review their existing regulations to 
determine whether they are achieving the policy goals of [Executive Order 12,044].” ’ In 
addition, the Carter Administration established the “Regulatory Council,” an interagency group 
designed to weed out regulatory duplication. Finally, President Carter cemented his regulatory 
legacy when he signed the Paperwork Reduction Act, creating a way for the administration to 
track cumulative paperwork burdens and codifying the Office of Information and Regulatory 
Affairs (OIRA). 

These are important legacies, but over time, the nation’s cumulative regulatory burden has 
steadily increased and retrospective review has withered. Few deny that the federal government 
has a role to play in protecting the nation’s health and safety, but it has the equally important task 
of reducing regulatory duplication and promoting economic growth. 

As the chart below reveals, non-tax related paperwork continues to climb, placing burdens on 
American consumers and businesses. This data removes the drastic fluctuations in Treasury 
paperwork and displays that the aggregate level of compliance time with federal regulation 
continues to increase. 


’ Joe Greene Conley II, Environmentalism Contained: AHistoiy' of Corporate Responses to New Em ironmentalism 
164 (Nov. 2006), available al liUp: //w\ vvv.ihcc ro.coin/pdC^0 09 0423_con lcy_ disscr tatioii.pctf. 

"Excc. Order 12,044. available ai h tTp: //w v^Ty .prcsidcncy.ucsb.c du/w s.-^ pi d^30539. 

’M at 2. 
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Government-Wide Non-Treasury Paperwork 
Hours (in billions) 
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Nations around the globe, and even local governments, have Tormalized procedures for 
addressing the cumulative stock of regulations. Moving forward with reform, it is important for 
the U S to take steps to address regulation through a fair and transparent process. 

II. Successes and Struggles of Executive Order 13,563 

When President Obama issued Executive Order 13,563, he embraced the ideal that the nation's 
regulatory system should "protect public health, welfare, safety, and our environment while 
promoting economic growth, innovation, competitiveness, and job creation There have been 
successful strides under Order 13,563 to remove redundant regulations and cut costs, but they are 
often in fits and starts, without a true "culture of retrospective review 

To illustrate, in 2013 the federal government added 159.9 million new paperwork hours, 
according to OlRA's daily tally of aggregate paperwork." There have been notable rulemakings 
that examined past regulations and reduced costs while still protecting public health For 
example, the Department of Transportation (DOT) proposed to drasiticallv reduce the amount of 
paperwork truck drivers file under “Driver-Vehicle Inspection Reports " By only requiring 
reports after an incident, as opposed to a routine trip. DOT plans to save the industry more than 
S I 7 billion annually and reduce 46.7 million paperwork burden hours, or roughly 1 5 percent of 
DOT'S total burden 


'*Excc Order n.S6.t. imiiltiMe ni linps.//\\ m .fedcmliegii,ic r iioi /c\cciiii\ c-oidcr/ l.lSi? -. 
' 0MB Memorandum M-U-ftl. invjilnhie ai 

Im p //» u « " liiieliou'ic i;o\/silcs/dcfaiill/rilcs/ouitvmciiior ,ind a/2ii 1 l/in 1 1 -I v pd l 
'■ InvcnloPi of Currcmly Approved Infonriaiioii CoUccuons. avniinhie at 
hUB '/» w« . icginfs gpv .ijaibliC'da'PR A Report ’flKPI "out: 1 1 
n Fed Reg. 48.125 (August 7. 2(11.1). 
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However, there are only a handilil of these notable rules, and they are dw'arfed by the 3,600 other 
rules regulators issue annually Examining the most recent retrospective review reports from the 
administration reveals that many agencie.s treat these reports as just another Unified Agenda 
Many of the rules fail to look back at past regulatory programs Instead, they implement parts of 
the Affordable Care Act (ACA) or other recent legislation It is no surprise the administration is 
implementing the ACA, but it should not label these new regulations as “retrospective ” 

The Department of Energy (DOE) is another culprit in this exercise Its most recent retrospective 
review update contained 19 "retrospective" rulemakings; six of these are new energy efficiency 
measures that increase costs and impose more paperwork They do not examine previous 
regulations, and they do not address redundancy Combined. DOE’s retrospective report adds 
more than $17.7 billion in cumulative costs and 60.200 paperwork burden hours. The agency 
failed to quantify a single measure that would reduce costs or paperwork 

This story is essentially identical for other agencies Retrospective review has produced a few 
notable rules that save businesses and consumers time and money, but on net. the result is higher 
burdens HHS has a difficult task implementing the ACA. but its report contains numerous 
regulations that add costs. There are at least nine ACA regulations in the agency’s recent 
retrospective report Despite three notable deregulatory measures from HHS, its report imposes 
an additional $6 I billion in costs and more than 5.8 million burden hours 

The chart below displays the steady growth of HHS paperwork since 1995 Through three 
administrations, each with similar executive orders on regulatory reform, none has been able to 
slow the steady rise of new paperwork 


Health and Human Services Paperwork 
Hours (in millions) 
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Examining every quantified rulemaking in the retrospective reports, the number of rules 
increasing costs out-number cost cutting measures by 3.7 to 1. For paperwork, that ratio is 6.7:1. 
It is clear that regulatory reform through executive order struggles to produce significant results. 
Fundamental reform that thoroughly examines the cumulative stock of regulations while 
providing flexibility to agencies is vital to ensuring continued economic success. 

III. Benefits of Codifying Retrospective Review 

The most obvious benefit of codifying retrospective review and establishing a framework for 
reducing duplication is permanency. Executive orders are, of course, temporary and could easily 
whither with new administrations. 

In addition, establishing a judicial review component would add the necessary legal teeth, 
ensuring that agency actions are reviewable by another branch. Executive Order 1 3,563 makes 
clear that agencies are immune from judicial review under the directive: “This order is not 
intended to, and does not, create any right or benefit, substantive or procedural, enforceable at 
law or in equity by any party against the United States. . . One need only look at the hundreds 
of annual violations of the Paperwork Reduction Act to conclude that a judicial review 
component would be an important check on agency behavior. 

There are three areas of reform that the proposed legislation addresses: duplication, universality, 
and regulatory efficiency. Let me provide additional detail on each in turn. 

Duplication 

All sides in the political and policy debates acknowledge some level of duplication in the federal 
government. For example, legislators recently established a bipartisan task force to “conduct a 
comprehensive review of federal regulations and reporting requirements affecting colleges and 
universities.”''’ However, this is not a government-wide review and it is not permanent. 

From an international perspective, the U.S. falls below the standard when addressing cumulative 
regulatory burdens. The Organization for Economic Co-Operation and Development (OECD) 
recommends that all nations “conduct systematic programme reviews of the stock of significant 
regulation against clearly defined policy goals, including consideration of costs and benefits, to 
ensure that regulations remain up to date, cost justified, cost effective and consistent, and deliver 
the intended policy objectives.”“ The proposed legislation would establish a systematic review 
with “clearly defined policy goals,” which has been lacking under the current executive order 
framework. 


^ E.\ec. Order 13. ,563. m^ailahJe at. htlDs:.7www.federalregister.gov./c,xccutive-ordei>’13.563. 

^ “Senate Eduealion Cominiliee Members Announce Task Force lo Rer iew Higher Ed Regulations and Reporting 
Reqitirements." available at 

http://ww .bun~.scnate.uov/DublicVmde.x.clfn?Fiise-AetiQn-PiessQfrice.PressReleases&ContentRecord id-6ecbb9f9 
-pb6i-c,54M4 la-e7bncs,17.c:70. 

OECD, “Recommendation of the Council on Regulators' Policr' and Governance,” available at 

iit'ip:/V'vtvvw,oecd,ont/itot /retu ilatorv-Doii ev/4999 0817.pdf. 
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Even the Government Accountability OfHce (GAO) has made a specific set of recommendations 
to address duplication. Last spring, GAO released its annual report on federal “Fragmentation, 
Overlap, and Duplication.”" The report found 17 areas of duplication, including renewable 
energy and veterans’ employment, and based on these findings, researchers at the American 
Action Forum replicated GAO ’s methodology for overlap in paperwork requirements. The 
spending equation of government duplication totals approximately $200 billion, according to 
Senator Tom Coburn, but regulatory duplication also has a price." Based on the 17 areas of 
duplication, we found 642 million paperwork hours, $46 billion in costs, and 990 forms of 
federal overlap. For example, ten different agencies are involved in renewable energy programs 
and produce 96 related forms." 

This duplication has real implications for Americans interacting with government every day. In a 
well-documented failure, there are more than 400,000 veterans waiting on benefit claims. These 
wait times are not only a result of the surge in veterans applying for benefits but also the maze of 
paperwork in the current system. Analysts at the American Action Forum found more than 600 
different forms relating to veterans’ claims, imposing millions of paperwork burden hours." 
Some veterans undergo briefings on the application process, with the expectation that benefits 
will not arrive promptly. 

There must be a systematic program in place to address this duplication, and based on the data, 
the executive order approach has not delivered on its promised reforms. Sorting through more 
than 9,100 paperwork requirements and 174,000 pages in the Code of Federal Regulations 
(CFR), including a 21 percent increase in the CFR during the past ten years, is indeed an 
ambitious process. Appendix 1 provides just a two-year snapshot of the CFR regulatory activity. 

From Appendix 1, it is clear that certain titles of the CFR receive more activity than other titles. 
Excluding routine airworthiness directives, “Banking” (Title 12) and the “Environmenf’ (Title 
40) received the highest number of regulations. For total costs, “Environmenf’ led all titles, with 
$16.8 billion, while “Public Health” (Title 42) imposed more than 34.6 million new paperwork 
burden hours. Of course, beyond these topline figures, the proposed Commission will have to 
determine which regulatory programs to amend, cut, or remain in place. 

Title 11 of the legislation, “Regulatory Cut-Go,” specifically addresses the accumulation of 
regulation. By ensuring a regulatory neutral approach to costs, the cut-go procedure could stem 
the tide of regulatory growth, while still allowing agencies to fulfill their statutory objectives. 

The idea of cut-go is similar to the United Kingdom’s One-in, One-Out (0100) system for 
regulation, which has now been expanded to One-ln, Two-Out (OITO). The cut-go idea is also 
similar to a reform 1 proposed last year, a paperwork budget that would only apply to new 


” Government Accountability Office, "2013 Amiual Report: Actions Needed to Reduce Fragmentation, Ch erlap, 
and Duplication and Acliieve Ollier Financial Benelils,” available al lit,tp:// \vAv vv,gao-gov/asseis/660/6536U4.pdf. 

'■ Senator Tom Cobum. Letter to Deputy Director Jeffrey Zicnis, available at 

http://wv "vv,c obu m,senaTe,gov/pu b! jc/index -cfm?3^Fiie5.Serv^e& F!le_idH 'eb 3?.6 ej-7 102-4 a0f -bb 55 -a9 je 74-77d98f . 

’ ’ American Action Fonmi. ''Weeding Out Regulator}' Duplication,” a\>ailable at 
imp ■ an tencnjViGtio iifon im.org/'topicAvccding-oui-rcgulator> -duplication. 

American Action Fomm, "Red Tape Challenges to America’s Veterans,” available at 
litLp ;,,unfnc an:iw t iouforum.o r ,g/4op ic/ red-tap e-ciia]iei]gcs-ame rica% E 2tyi)80%99s-\el£icin s. 
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collections of information.*" The cut-go plan improves on both of these reforms because it is 
more comprehensive than a paperwork budget, and it provides agencies more flexibility than the 
OITO system. 

Universality 

Fundamental regulatory reform must also incorporate independent agencies to be successful. 
Since 1981, OIRA has formally reviewed significant actions from cabinet departments, but 
independent agencies are largely exempt from regulatory review. 

Although these agencies are subject to the Congressional Review Act, Congress has never 
rescinded an independent agency action. In addition, the Paperwork Reduction Act merely tracks 
their paperwork requirements, and has not proven to be an effective check on independent 
agency action. For example, aggregate paperwork burdens at the Securities and Exchange 
Commission, the Federal Communications Commission, and the Federal Trade Commission 
have increased 63 percent during the last ten years. 

Furthermore, since 2012, Titles 12 and 17 (“Banking” and “Commodities and Securities”) of the 
CFR have produced 113 final rules. Combined, they will add $12.7 billion in costs, all with little 
oversight. Comprehensive reform must address independent agency actions in a way that 
analyzes the costs and benefits of new regulation, and addresses the cumulative impact of past 
rules. 

Regulatory Efficiency 

The hallmarks of retrospective review should be more than just cutting costs and burden hours. It 
is also important to study what regulations have worked well in the past and what rules could be 
improved. Using successful regulatory programs as a model for future regulation could reduce 
the likelihood that a new rule imposes unnecessary costs or leads to unintended consequences. 

If the proposed Commission is successful, it will identify a range of regulatory programs, and 
more than likely, a few rules that are duplicative and need to be amended. As then-Administrator 
Cass Sunstein noted, retrospective review should also focus on “modernizing rules” and consider 
“the combined effect of their regulations.”'** 

The proposed legislation has the advantage of providing flexibility to agencies. Instead of 
agencies expending staff time and resources conducting a retrospective review of their entire 
regulatory slate, the proposed Commission will suggest several rules for action. This approach is 
more flexible than the United Kingdom’s OITO program, which forces regulators to remove two 
regulations for every new rule. The proposed Commission would handle the process and 
resources of retrospective review, while agencies would continue to implement statutory 
directives, subject to Section 201 of the proposed legislation. 


’ ^ American Action Fonmi. ''Can a Paperwork Budget Trim Red Tape,’' a\>ailable at 
luip://anicrjcanaclioiifo rma.o rfi''rcscarcb/can-a-r cgulato r>- -budgct-trii]i-Fcd- ttqK. 

0MB Memorandum M- 1 1-10. available at 
l i U p:// \ vuw, vvlijte.ho us e.gov/si les/dc faulL^ii les/oiiib/memoranda/^Oll/nill-iO.p df. 
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In sum, the proposed legislation addresses cumulative regulatory burdens without constraining 
the current work of agencies. The Commission would handle the time, resources, and method of 
retrospective review, and agencies would have the freedom to choose from a range of regulations 
in the cut-go pool. 

IV. Conclnsioii 

Regulatory reform has always been a bipartisan exercise, and so have the executive orders. The 
Paperwork Reduction Act passed with only 13 “no” votes in the House of Representatives; the 
Unfunded Mandates Reform Act received 28 “no” votes. Recently, Indiana passed a bill 
codifying retrospective review for all rules three years after implementation. The legislation won 
unanimous support in Indiana’s Senate. 

From Indiana, to the United Kingdom, to current Executive Order 13,563, there is widespread 
support for the principle of retrospective regulatory review. Given the historical level of 
regulatory growth and lack of true “look backs,” the current executive order approach has not 
sufficiently enshrined a “culture of retrospective review.” A flexible approach that addresses the 
cumulative stock of rules would usher the regulatory state into a new era and reduce uncertainty 
from one administration to the next. 


Appendix 1 


Regulation by Industry; 2012-2013 


CFR Title-lndustrv 

Ree Illations 

Cost tin millions) 

Hours 

7-Agriculture 

10 

*3,530 

32,610,034 

8-lmmigratioii 

4 

$801 

976,669 

9-Animals 

6 

*49 

27,270 

10-Energy 

11 

*7.659 

174,912 

12-Bankmg 

61 

*307 

11,059,631 

13-Biisiness Assistance 

2 

S0.4 

929 

H-Aeronautics 

373 

*3.389 

7,859 

15-Commerce, Trade 

3 

$0 

20,971 

16-Commercial Practices 

7 

S69 

755,158 

17-Commoditics, Securities 

52 

$12,451 

36,823,011 

18-Consewation 

21 

$1 18 

2,855,093 

19-Customs Duties 

4 

*0 

51,200 
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20-Employees' Benefits 

5 

$350 

16,780 

21 -Food and Drugs 

6 

$722 

1,378,250 

22-Foreign Relations 

3 

$9 

72,920 

23-Highways 

2 

$1 

25,436 

24-Housing 

8 

$22 

1,925,983 

25-Native Americans 

2 

$0 

108,975 

26-lntcnial Revenue 

17 

$0 

10,786,022 

27-ATF 

2 

$12.95 

446,638 

28-Judicial Administration 

1 

$0 

0 

29-Labor 

14 

$4,883 

16,015,817 

30-Mineral Resources 

4 

$205 

704,425 

31-Trcasur\ 

3 

$0.03 

88,013 

32-National Defense 

1 

$0 

1,775 

33-Navigable Waters 

2 

$284 

99,678 

34-EdLication 

6 

-$162 

-3,572,970 

37-Patents, Copyright 

4 

$1,049 

1,363,734 

38-Pensions, Bonuses 

1 

$0 

32,689 

40-Environment 

45 

$16,847 

3,044,352 

4 1 -Public Contracts 

2 

$1,865 

13,362,497 

42-Public Health 

36 

$10,132 

34,605,668 

45-Public Welfare 

22 

$10,079 

8,432,908 

46-Shipping 

5 

$233 

56,098 

47-Telecommunication 

40 

$209 

33,743,315 

48-Federal Acquisition 

2 

$0 

122,807 

49-Transportation 

26 

-$273 

2,813,500 

50-Wildlife and Fisheries 

2 

$0.23 

47,481 

Multiple Titles 

13 

$158,090 

3,177,055 
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Mr. Bachus. Thank you. 

Professor Levin, you are recognized. 

TESTIMONY OF RONALD M. LEVIN, PROFESSOR, WILLIAM R. 

ORTHWEIN DISTINGUISHED PROFESSOR OF LAW, WASH- 
INGTON UNIVERSITY SCHOOL OF LAW 

Mr. Levin. Yes, Mr. Chairman. I apologize for arriving a few mo- 
ments late. 

Mr. Bachus. You actually arrived fine. 

Mr. Levin. Okay, that is good. 

Chairman Bachus, Ranking Member Johnson, and Members of 
the Subcommittee, thank you for inviting me to testify on retro- 
spective review today. I did testify on general principles in this 
area in 2012 before you. It is a privilege to return to the subject 
in the context of a specific bill. 

As we all know, the regulatory system already has a number of 
methods of inducing agencies to do more look-back review, and 
they include some statutes, presidential initiatives like the one 
President Obama pursued, congressional oversight, and the ability 
of anyone to file a petition for revision or repeal of a regulation and 
get an answer from the agency and potentially get judicial review. 

The question is whether we need to supplement these systems 
with a new mechanism. 

I think the case for doing that has been overstated. We should 
not equate the growth of regulations with the growth of unneces- 
sary regulations. Many of them are directly contemplated by legis- 
lation and confer enormous benefits on society, such as safe skies, 
clean air, safe workplaces, and a sound banking system. It is often 
the absence of regulations that causes harm to our economy and so- 
ciety. 

But we can agree that some rules are obsolete and ineffective or 
cause unwanted side effects, and I would not rule out the possi- 
bility that some new structure could be helpful. But the one con- 
templated by the SCRUB Act is not it, in my judgment. 

In the first place, the commission that it would establish does not 
comply with the Appointments Clause of the Constitution. Most of 
its members would be appointed by House and Senate leaders of 
the majority and minority parties. A group like that can rec- 
ommend, but it cannot itself exercise significant authority under 
the laws of the United States. The Supreme Court established this 
in Buckley against Valeo in 1976. I know Representative Johnson 
asked me to elaborate, but really, the law is clear and simple, and 
unfortunately, this bill is on the wrong side of it. 

But let us assume that you fix that defect and look at the bill’s 
policy implications. The commission would still not be a credible 
authority because most of its members would not need to be ex- 
perts in anything, and they could not possibly be experts in all the 
areas that they would have power to affect and that power would 
be breathtaking. They could order the elimination or amendment 
of any rule of any agency that they consider unnecessarily burden- 
some, and they could use any methodology they want. Even sooth- 
sayers or astrological charts would do under the bill. And nobody 
could prevent their decisions from going into effect, not the courts 
presumably, not the agency. OIRA and the White House would 



90 


have no review. And even if Congress passes a disapproval resolu- 
tion with the House, the Senate agreeing, with the President sign- 
ing, the commission’s decisions would still be merely postponed, not 
canceled. And if all that is not far-fetched enough, a minority of the 
commission, outvoted, could wield these same powers. In Justice 
Cardozo’s phrase, this is delegation run riot. 

Then the bill provides for a cut-go process in which an agency 
cannot adopt a new rule without offsetting its cost with a rule from 
the commission’s list. The biggest problem with that is that the 
commission’s list itself would not be reliable, but also this process 
would complicate the process of rulemaking no matter how impor- 
tant or urgent the rule may be. 

And finally, the bill provides that every new rule, no matter how 
trivial, would have to be accompanied by a plan to reexamine it a 
decade hence. That is way overbroad for most rules. And even for 
important ones, it is premature to make a plan in 2014 for how you 
are going to reexamine it in 2024 when you cannot foresee what 
the situation a decade from now would be. 

So I really think that the Subcommittee needs to take a pause 
in this area. The best thing it could do would be to wait for the 
forthcoming recommendations of the Administrative Conference, 
which is now launching a study, of retrospective review, to be fin- 
ished by the end of the year. See what proposals they make. But 
if the Subcommittee does decide to go forward with this bill, the 
bill will need a thorough and fundamental scrubbing. 

That concludes my statement, and I will be happy to take your 
questions. 

[The prepared statement of Mr. Levin follows:] 
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SUMMARY 

At present, agencies conduct retrospective review of existing rules under the influence of 
a variety of external factors that encourage and guide such review. These mechanisms include 
legislation, presidential initiatives, congressional oversight, and rulemaking petitions filed by 
private persons. It is an open question whether a new legislative structure is needed as a 
supplement to these factors. 

Even if so, however, the Retrospective Regulatory Review Commission envisioned by 
the proposed “SCRUB Act” suffers from serious deficiencies. Its structure would violate the 
Appointments Clause of the Constitution, because it has been settled law since Buckley v. Valeo, 
424 U.S. 1 (1976), that persons appointed by legislative leaders cannot exercise significant 
authority under the laws of the United States. 

Even if that deficiency were repaired, the Commission would lack the expertise and 
political accountability to make such major decisions as the elimination or amendment of agency 
regulations. Moreover, the provisions defining the Commission’s powers would pose major 
risks of arbitrary decisionmaking. Essentially, the Commission would have authority to order 
elimination or amendment of any agency rule that it considers unnecessarily burdensome, and no 
external body could provide a check on its decisions. Under some circumstances a minority of 
the Commission could wield the same powers. 

The Act would also establish a “cut-go” process: in order to issue a new rule, an agency 
would be required to offset its costs by rescinding or amending an existing rule as listed in the 
Commission’s report (if any such listed rules remained). This procedure would unduly 
complicate rulemaking proceedings, and its premise that a quantitative value must be assigned to 
the costs of every new rule is impractical. 

Finally, the Act would require that an agency that issues any new rule must accompany it 
with a plan by which the rule will be reviewed a decade later. This requirement is enormously 
overbroad. Even if it were limited to major rules only, the preparation of such plans at the rule 
issuance stage would be premature. 

For these reasons, the subcommittee should fundamentally reappraise its plans to revamp 
the process of retrospective review of agency rules. It should consider awaiting the 
Administrative Conference’s forthcoming detailed study of that topic before taking further 
action. 
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Chairman Bachus, Ranking Member Johnson, and members of the Subcommittee, it is a 
privilege for me to be able to appear before you today to testify regarding a discussion draft of 
the proposed “Searching for and Cutting Regulations that are Unnecessarily Burdensome Act of 
2014.” As some of you may recall, I also testified before the subcommittee on July 12, 20 12, on 
the subject of retrospective review of agency rules.' That hearing dealt with the subject on a 
general level. I appreciate your invitation to return in order to discuss a specific legislative 
proposal on the same subject. 

By way of brief introduction, I am the William R. Orthwein Distinguished Professor of 
Law at Washington University in St. Louis. I have taught and written about administrative law 
for more than thirty years. I am the coauthor of a casebook on administrative law and have also 
written many law review articles in that field. In addition, I am a past Chair and longtime active 
member of the Section of Administrative Law and Regulatory Practice of the American Bar 
Association (ABA); and I currently serve as a public member of the Administrative Conference 
of the United States (ACUS) and chair of its Judicial Review Committee. However, I am 
testifying today solely in my individual capacity and not on behalf of any organization. 

1. Background 

As 1 testified in 2012, 1 believe a healthy regulatory system must include a capacity to 
examine existing rules to consider, with the benefit of hindsight, whether they are out of date or 
are not working as well as originally contemplated. To assess the possible need for legislation in 
this area, we should begin with an understanding of existing retrospective review (“lookback”) 


' Clearing the Way for Jobs and Growth: Retrospective Review to Reduce Red Tape and 
Regulations: Hearing Before the Suhcomm. on Courts, Commercial, and Administrative Taw of the H. 
Comm, on the .Judiciary, 1 12th Cong. (2012) (testimony of Ronald M. Levin) (hereinafter 2012 
Retrospective Review Testimony] , hltri:/7iudiciar\^housc.iiov/index.cfin./hearinas‘^TD^37,A i .4EB4-AF.A I - 
646 .s^6E4E-0529E909296F. 
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processes and procedures. 1 discussed the history and structure of programs in this area in my 
2012 testimony^ and will recapitulate that discussion only briefly here. 

Retrospective review has long been prescribed by some legislation, such as the 
Regulatory Flexibility Act, and by a series of executive orders and other initiatives announced by 
successive presidential administrations. Beginning in 201 1, the Obama administration has made 
a particularly concerted effort to encourage agencies to engage in retrospective review. In EO 
13563,’ the President called for all executive agencies to submit plans for retrospective review of 
their “significanf’ regulations to the Office of Information and Regulatory Affairs (OIRA). A 
subsequent directive. Executive Order 13579, urged independent agencies to comply 
(voluntarily) with a similar process."' Finally, Executive Order 13610 e.xpanded on the prior 
orders by directing executive agencies to take “further steps . . . consistent with law, agency 
resources, and regulatory priorities, to promote public participation in retrospective review, to 
modernize our regulatory system, and to institutionalize regular assessment of significant 
regulations.”"' The intent of this order is to induce agencies to devote regular attention to 
retrospective review on a continuing basis. 

The administration has claimed considerable success as a result of this initiative.^ A 
recent draft article by Professor Cass Sunstein, who was OIRA Administrator during this period, 
makes this case in some detail.’ 

Although I believe that an agency that administers a program will normally be in the best 
position to judge whether and how its rules should be modified or rescinded, there is force to the 
idea that one cannot count on agencies to make optimal choices about lookback on their own 
initiative. The forces of habit and inertia, not to mention competing priorities, often make it hard 
for agencies to look beyond their established methods of doing business in the absence of 
pressure from outside. It is relevant to remember, however, that external pressure does exist. 
Initiatives from the executive branch, such as the program I just mentioned, are one source of 
such influence. Congressional oversight can also serve to press an agency to reconsider policies 
that aren’t working. 

In addition, a sometimes overlooked, but still important, component of the system of 
retrospective review is the petition process. Anyone who believes that an agency rule should be 
changed can file a petition for rulemaking pursuant to § 553(e) of the Administrative Procedure 


^Id. at 2-3. 

'76 Fed. Reg. 3821 (Jan. 18,2011). 

“76 Fed. Reg. 41,587 (July 11, 2011). 

'77 Fed. Reg. 28,469 (May 10, 2012). 

"CouNcn, OF Economic Advisors, Smartfr Rfgdt.ations Through Rf.trospuctivt, 
RliVlliW I {l{)\l),avaikible at 

http://www.whitehoiise.gov7sites/default/files/lookback_repo rt_rev_final.pdf 

'Cass R. Sunstein, The Regidatory’ Jx}okback^ forthcoming in B.U. L. Rfv. (preliminary" draft 
available at httn:/'/ssm.com/abstract=23602771 (draft at 1 2-16). 
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Act (APA). If the agency does not accept the suggestion, it must give reasons, and a 
disappointed petitioner can appeal a denial to the courts. In this fashion, the petition process puts 
the adversary process of our legal system to work as a force for reexamination of existing rules. 
Not every petition will be successful, but under some circumstances this means of pressing an 
agency to consider changes in its rules can be quite effective. 


Against this background, we can ask whether these mechanisms, considered as a whole, 
should be supplemented by further adjustments. In this regard it is important to be aware that the 
Administrative Conference has recently announced a plan to conduct a study of retrospective 
review of agency rules and malce recommendations.* Its goals are to examine agency approaches 
to retrospective review, identify characteristics of successful reviews, and suggest measures to 
enhance the process. ACUS intends to complete this project, including issuance of 
recommendations, by the end of 2014. Much could be said in favor of the subcommittee’s 

awaiting the results of this inquiry before it moves forward with a legislative initiative of its 
y 

own. 


Nevertheless, it is certainly possible that a new structure for retrospective review of rules 
might be helpful, as a complement to the mechanisms I summarized above. In the remainder of 
this statement, I will provide a critical evaluation of whether the discussion draft before us today 
would make such a contribution. 

II. Overview of the SCRUB Act 

The bill would be known as the “Searching for and Cutting Regulations that are 
Unnecessarily Burdensome Act of 2014,” or SCRUB Act. I will briefly mention the central 
features here, with further details in the body of my analysis. 

Title I of the bill would establish a Retrospective Regulatory Review Commission 
(RRRC) to propose modification or elimination of existing regulations. The chair would be 
chosen by the President, and eight members would be chosen by majority and minority leaders of 
the House and the Senate. The RRRC’s mandate would be to identify for elimination or 
amendment “unnecessarily burdensome” regulations, and the bill contains a non-exclusive list of 
factors that the Commission could take into account in making this determination. The 
Commission would formulate a list of rules (or sets of rules) that would be slated for elimination 
or amendment, either immediately or over time through a “cut-go” process (explained below). 

The list would be forwarded to Congress, which would have 45 days to consider passing a joint 


“Request for Proposals: Retrospective Reviews of Agency Rules (Jan. 10, 2014), 
httD://www,acus.gov/ifi).''retrosDective-review-prolect-ifD . 

’Professor Coglianese has also suggested that the issuance of evaluation guidelines by OIRA 
could improve agencies' perfomiance in conducting retrospective review. Caiy- Coglianese, Moving 
Foi-v’ard with Regulatory I.ookback, 30 Yat.E J. On Rf.G. Ont.TNT. 57, 61-62 (2013). 
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resolution disapproving the list through a fast-track procedure. If the resolution did not pass, the 
list would be forwarded to the affected agencies for prompt action. If the resolution did pass, the 
rules on the list would nevertheless become subject to cut-go. 

Under Title II, in the cut-go process, an agency would be unable to promulgate any new 
regulation unless it also offset its cost by eliminating or amending a rule from the Commission’s 
report, until it has taken action on all of those rules. The agency could also make the “cuts” in 
advance as credits toward future regulations. An agency would be able to bypass the cut-go 
tradeoff only if this action were affirmatively authorized by enactment of a joint congressional 
resolution. 

In addition, Title III of the bill provides that agencies must, in promulgating any new 
rule, include a plan for review of this rule within ten years. In the case of a major rule, this 
decennial review would have to follow the same evaluation criteria as the RRRC would use in its 
reviews. The Title HI obligations would be judicially reviewable under the APA. 

III. Constitutionality 

A threshold problem is that Title I is plainly unconstitutional, because it vests sweeping 
authority in individuals appointed by legislative leaders. The Court faced a very similar issue in 
Buckley v. Valeo"' As provided in the Federal Election Campaign Act prior to that case, four 
members of the Federal Election Commission were appointed by the Speaker of the House and 
the President Pro Tempore of the Senate based on the recommendations of the majority and 
minority leaders in each chamber. The Court held that this structure violated the Appointments 
Clause of the Constitution (Article II, § 2, cl. 2). According to that constitutional provision, all 
“Ofliicers of the United States” must be appointed by the President with senatorial confirmation, 
except that “inferior officers” may be appointed by the President, the head of a department, or a 
court of law. The appointments of the four legislatively appointed FEC members were invalid 
because they fit none of these categories. Generalizing, the Buckley opinion stated that “any 
appointee exercising significant authority pursuant to the laws of the United States is an ‘Officer 
of the United States,’ and must, therefore, be appointed in the manner prescribed by [the 
Appointments Clause].”" 1 know of no subsequent Supreme Court case that casts doubt on the 
Court’s continued support for this proposition.*^ 

In this regard, the SCRUB Act differs in a critical respect from an otherwise comparable 
bill now pending in the Senate. Under S. 1390,*^ introduced by Senators King and Blunt, a 
commission would make recommendalions to Congress for rescission or modification of existing 
regulations. To become effective, however, its proposals would have to be affirmatively adopted 


'"424 U.S. 1 (1976). 

"id. at 126. 

'Abe abo k'bC v. NBA Political Victory kimd, 6 F.3d 821, 1126 (D.C. Cir. 1993), cert, dismissed, 
513 U.S. 88 (1994) (Congress may not appoint the Clerk of the House and Secretary of the Senate to 
sen'e on the FEC, even as non-voting members). 

'’Regulatoiv' Improvement Act of 2013, S. 1390, 113th Cong. (2013). 
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by a joint resolution. The SCRUB Act, in contrast, would empower the Commission to take 
actions that would have the force of law. It provides that the report of the RRRC would take 
eft'ect unless it is disapproved hy a joint resolution. And even if the report were so disapproved, 
it would remain binding on the agency by virtue of the Act’s cut-go process. In substance, this is 
rulemaking power, la Buckley' s, words, “[tjhese functions . . . are of kinds usually performed by 
independent regulatory agencies or by some department in the Executive Branch under the 
direction of an Act of Congress. . . . These administrative functions may therefore be exercised 
only by persons who are ‘Officers of the United States.’”''* 

In all likelihood, the Commissioners would not even be “inferior officers,” but rather so- 
called “principal officers,” who would have to be appointed by the President with confinnation 
by the Senate. In the recent Free Enterprise Fund case. Chief Justice Roberts noted for the 
Court that “‘ [wjhether one is an “inferior” officer depends on whether he has a superior,’ and 
that “‘inferior officers” are officers whose work is directed and supervised at some level’ by 
other officers appointed by the President with the Senate's consent.”*' I have trouble seeing how 
the RRRC members could qualify as “inferior’ under that test. But the distinction between 
principal and inferior officers doesn’t really matter here, because, just as the Court said in 
Buckley about the FEC commissioners, the RRRC members would at the very least be “inferior 
officers,” because they self-evidently would exercise “significant authority pursuant to the laws 
of the United States.” If a special trial judge on the Tax Court**’ or a judge on the Coast Guard 
Court of Criminal Appeals'* falls within that description, I cannot imagine any serious argument 
that the description would not also apply to the members of the RRRC, which would be 
empowered (absent supervening action by Congress) to force the repeal of any agency regulation 
that it considers unnecessarily burdensome. 

Although the Appointments Clause problem alone makes clear that the bill should not be 
enacted in its current form, I believe I can be most helpful to the subcommittee if I assume for 
the sake of discussion that the bill may be amended to cure that problem, either by following the 
Senate model or in some other fashion. On that premise I will turn to the policy issues raised by 
the bill. 


IV. The Commission 

The establishment of an RRRC would constitute a sharp departure from past practice, 
which has always assumed that responsibility for retrospective review should rest primarily with 
the agency itself Presidential plans to promote retrospective review have always rested this 
premise, as have the relevant recommendations of the ABA'** and ACUS.'^ The premise is 


'^424 U.S, at 140-41. 

Free Enterprise Fund V. PCAOB, 130 S.Ct. 3138. 3162 (2010) (quoting Edmond v. United 
States, 520 U.S. 651, 662-63 (1997) (Scalia, J.)). 

''^l^'reytagv. Comm >, 501 U S. 868, 881-82 (1991); id. at 901 (Scalia, J., concurring). 
^'’Edmond, supra, at 666, 

'"^Federal Agency Reviews of Existing Regulations, 120-2 A.B.A. Ann. Rv.P. 48 (1995). 
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logical because the agency, by definition, is the entity that Congress has entrusted with the 
responsibility to implement the overall regulatory program. It is one thing to say, as I did above, 
that agencies will often need some external pressure to reexamine longstanding policies that may 
have outlived their usefulness. But this is far from saying, as the bill does, that the agency 
should be ousted from its role by a commission composed as the RRRC would be. 

The bill is plainly intended to follow the independent commission model of the Base 
Realignment and Closure Act (BRAC), but T think the analogy is not a strong one (aside from the 
fact that the BRAC system involved recommendations to the President, thus avoiding the 
constitutional problem in the SCRUB Act). The BRAC system was defensible in its own 
conte.xt, because the political system had largely agreed on a goal, namely to reduce the number 
of military bases. The difficulty was that ordinary decision processes made it difficult to decide 
which bases should be closed, because advocates for particular localities could derail the closure 
of their particular bases. The decision to entrust the selection of specific bases to a commission 
whose recommendations could not be amended was an understandable response to a breakdown 
in the legislative process due to local parochialism. With the RRRC, however, fundamental 
regulatory policy judgments would have to be made at every turn. Even if one could imagine 
that the Commission’s computation of burdens would involve an objective judgment (a 
proposition that I would dispute), the question of whether the rules in question are unnecessarily 
burdensome would involve fundamental questions of regulatory policy. Conflicts between 
business interests and the protection of health, safety, and the environment run deep in our 
society, and the establishment of an independent commission of private citizens to make final 
decisions about those conflicts would raise legitimacy questions that go far beyond the BRAC 
precedent. 


More particularly, I question whether the commission would have adequate qualifications 
to resolve those conflicts. With the exception of the Chair, who would have to be experienced in 
regulatory affairs (§ 101(a)(3)(A)), the Act states no qualifications whatsoever for the members 
of the Commission. Any selection by party leaders based on political patronage, or a desire to 
placate the party base, would do. In this regard the draft differs from S. 1390, which at least 
would require that all members of the “Regulatory Improvement Commission” be “prominent 
citizens of the United States with national recognition and a significant depth of experience and 
responsibilities in matters relating to government service, regulatory policy, economics. Federal 
agency management, public administration, and law.”^” 

But even if a clause articulating credentials of this kind were inserted into the SCRUB 
Act, it is apparent that the RRRC members would not necessarily have expertise or experience in 
each of the subject areas affected by the regulations that they would examine. The nine members 


'^ACUS Recommendation 95-3, Review of lixisting Regulations^ 60 Fed. Reg. 43,1 09 (Aug. 1 8, 

1995). 

-“S. 1390, § 3(b)(3). 


6 




99 


might she expected to include, at most, one or two specialists in communications, energy, 
environmental protection, etc. Yet the regulations that govern these areas, and many others, are 
highly technical. The task of mastering their details could be quite challenging for those who do 
not know the area well. Furthermore, the rules in many regulatory programs are elaborately 
interconnected. I doubt that the RRRC members would have the broad perspective needed to 
make decisions in these areas. True, they would be (and should be) authorized to obtain 
assistance from the affected agency, GAO, OIRA other officials, and stakeholders.^' But when 
various stakeholders press competing plausible positions, would the RRRC members be well 
qualified to make the judgment calls needed to choose between these positions? Clearly, their 
qualifications would compare poorly with those of administrative agency heads who interact on a 
daily basis with career staff who can bring longtime experience and e.xpertise to bear on highly 
specialized problems. Thus, the SCRUB Act would forego the very advantages that have led 
Congress to entrust these problems to administrative agencies in the first place. 

Furthermore, the bill is antithetical to principles of democratic government, because, 
unlike the heads of an administrative agency, the commission members would not be politically 
accountable for their choices. It is not easy to justify entrusting such important value judgments 
as the rescission of administrative regulations to a group that would have no accountability, 
whether directly or indirectly, to the electorate or political leadership. The bill does not even 
provide, as S.1390 does, that the Commission’s recommendations would have to be approved by 
Congress. In my view, the Senate bill’s procedures for congressional involvement would not 
supply enough political accountability, because the legislative judgment would be limited to 
taking an up-or-down vote on the entire package, with no amendments allowed, after an 
extremely short period of review. These aspects of the plan for congressional consideration 
would prevent (indeed, are intended to prevent) the House and Senate from making decisions 
about the specific details of the package. In my view, this would not allow sufficient political 
accountability, but at least it is something (in addition to saving that bill from the constitutional 
flaw that infects the SCRUB Act). But the SCRUB Act would not provide even that fig leaf - the 
Commission’s lack of political accountability for the highly consequential decisions it would be 
empowered to make would be absolute. Even the enactment of a disapproval resolution would 
only delay, not prevent, the Commission’s decisions from going into effect. 

The scope of power that the bill would entrust to the RRRC is breathtaking. The Act 
would essentially allow the RRRC to force repeal or amendment of any rule promulgated by any 
agency if it deems the rule’s requirements to be unnecessarily burdensome. Although the Act 
lists a number of specific ways in which such burdensomeness might be demonstrated,^^ the list 
is not exhaustive. Even if none of those criteria were met, the RRRC could rely on “[sjuch other 
criteria as the Commission devises to identify rules and sets of rules that can be repealed or 
amended to eliminate or reduce unnecessarily burdensome costs to the United States 


’-'SCRUB Act §§ IOI(f)(3)-(5). 
'--Id. § 101(h)(2). 
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economy. Moreover, although the RRRC is required to develop and post its “methodology,”^'' 
the bill says nothing about what that methodology must entail. Nor do I see anything in the 
stated criteria to indicate that the Commission would need to consider whether the agency would 
still be in compliance with its enabling legislation, or a court decree, if the targeted regulation 
were eliminated or amended. 

Even if significant standards were to be inserted into the bill, the Title I process would 
put little if any pressure on the Commission to apply them carefully. Although the bill would 
instruct the Commission to summarize in detail the basis, purpose and substance of a 
classification,^' there would presumably be no judicial review to monitor the quality of its 
reasoning and the factual grounding of its conclusions.^ Nor would OIRA, or anyone else, play a 
quality control role in evaluating the Commission’s conclusions. The situation would be 
completely unlike agency rulemaking, in which external reviewers insist that the agency support 
its decision, whether regulatory or deregulatory, with a comprehensive analysis. Of course, these 
safeguards have been instituted precisely in order to ensure that an agency’s reasons will be 
factually grounded, rigorously analyzed, and consistent with the legal regime that the agency is 
required to implement. The loss of these safeguards does not bode well for the reliability of the 
Commission’s recommendations. In my view, checks and balances that can counteract unwise 
decisionmaking are an essential feature of the administrative law system, and their absence from 
the RRRC process is disturbing. 

Indeed, in the case of a “major rule” (typically, a rule that in OIRA’s view will impose an 
annual cost of at least $ 1 00 million on the economy), the Act would not even require a majority 
vote of the Commission. A minority of commissioners - four out of nine - could force the repeal 
of such a rule if the Chair were one of the four.^’ And they could do so even if their reasons 
were completely specious, because no one would be authorized to keep the repeal from going 


"■’7d. § 101(h)(2)(I). 

^Id. at § 101(hK3). 

’-Ud. at§101(i)(l)(B). 

’°Tlic assumption tliat judicial review would be unavailable is not entirely certain, because tire 
RRRC would appear to be an “agency" within the meaning of the APA. How ever, the timetable that tire 
Act sets up, whereby the Commission’s report would be placed before Congress for 45 days and then 
fonvarded to the agency for immediate action, seems to imply that the sponsors intend for judicial review' 
to be foreclosed. 1 would expect a court to follow the reasoning of Justice Soutcr's concurring opinion in 
Dalton V. Specter, 5 1 1 U.S. 462, 479-84 (1994), concluding that judicial review of the BRAC 
Commission’s decisions was precluded. Justice Souter argued that the congressional timetable in that 
scheme indicated that litigation was not to hold up implementation of the commission’s decision 
following Congress’s review. Moreov'er, he noted that the Act in that case did provide for judicial review 
of some issues, but not base closure decisions. The SCRUB Act would lend itself to the same negative 
inference. The subcommittee may wish to clarify its intentions in this regard. However, I reach my 
interpretation of its probable intentions with ambivalence, because the absence of judicial review would 
constitute just one more reason to mistmst the reliabilitv' of the Commission’s work product. 

-’SCRUB Act § 1 0 1 (h)(4)(B). 
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into effect. Thus, the principle of majority rule would join all the other customary norms of 
public law that the Act would cast aside in the interest of promoting deregulation. Overall, the 
proposed grant of power to the Commission is remarkable, and the potential for arbitrary 
decisionmaking would be vast. 

Many lawyers and judges, including quite a few who consider themselves constitutional 
conservatives, have advocated a revival of the long-dormant “nondelegation doctrine,” which 
was last used to invalidate a statute for excessive delegation almost eighty years ago in A.L.A. 
Schechter Poultry Corp v. United States^ Were that to occur, the SCRUB Act would appear to 
be a glaring example of a statute that the doctrine would condemn. Indeed, Justice Cardozo’s 
memorable description of the Act involved in Schechter as “delegation running riof seems to 
be a pretty fair characterization of the draft bill under discussion today. 


V. Cut-go Provisions 

I now turn to the “cut-go” process spelled out in Title II of the draft bill. It will not 
surprise you to hear that I reject on principle the idea that an agency’s ability to adopt a new rule 
should in any way depend on its being required to abandon an older one that it may regard as 
well justified (even though the Commission, in a completely unreliable decision, might have 
concluded otherwise).^" At the very least, presumably, the agency would need to conduct notice 
and comment proceedings on the question of which of the rules identified by the Commission 
should be the next one(s) to be repealed or amended. This issue would complicate the 
underlying rulemaking proceeding and pose an additional risk of reversal on appeal. 

Indeed, one of the most startling aspects of the bill is that the cut-go process would come 
into play even if Congress has enacted a Joint resolution to disapprove the Commission’s report. 
Considering how difficult it is these days for Congress to take any action, I am puzzled as to why 
the bill’s proponents would seek to nullify one of those rare events in which the legislative 
process does result in agreement. 

However, even if the Title II process were justified in principle, the unwieldiness of the 
process would counsel against adopting it. The challenges an agency would face in 
implementing it would be daunting. The process would require the agency to quantify the costs 
of every new rule, no matter how trivial the mle might be. This is a substantial departure from 
cuirent practice. The presidential oversight order, EO 12,866, requires a rigorous assessment of 


**295 U.S. 495 (1935). 

‘"’Id. at 553 (Cardozo, J., concurring). 

’“For a critique of analogous proposals, see Sidney A. Shapiro, Richard Murphy, & James 
Goodwin, Reyulalory ‘Pay Go Rationing the Public Inlerest.^ Ctr. for Progressive Rcfonii Issue Alert 
#1214 (Oct. 2012), http:.(/progressivereform.org/articles./Reculatorv Pav-Go 1214.pdf . 
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costs only for “economically significant” rules (roughly the same as “major rules” as defined in § 
501(3) of the SCRUB Act). * For most rules, although costs are to be considered, the 
provisions that say so are essentially hortatory. The agency need not even make a written 
finding regarding them. Moreover, the order is clear in stating that some costs are difficult to 
quantify. Even with regard to economically significant rules, the order requires quantification 
of costs only “to the extent feasible.”^'' All of these nuances and qualifiers in the executive order 
are completely brushed aside in the SCRUB Act. 

Assigning quantitative values to the numerous consequences of a rule requires a 
substantial investment of resources, at least if the inquiry is to be conducted rigorously. It also 
entails highly artificial methods of attaching numbers to intangible cost factors. For the most 
important rules, this obligation can be justified “to the extent feasible.” But the SCRUB Act 
tacitly assumes that quantification is always feasible - a quite dubious proposition. 

The Act also requires OIRA to certify the accuracy of the agency’s quantification of 
costs. This requirement, too, would result is an enormous expansion of OlRA’s functions. 

Under the executive order, OIRA reviews only the relatively small proportion of proposed rules 
that it deems “significant,”^' This limitation has been regarded as a desirable means of allowing 
OIRA to concentrate its finite resources on those rules that need attention most. The cut-go 
process, however, would result in diffusion of those resources. (Notably, OIRA would not have 
authority to evaluate and press for improvement in the Commission 's cost calculations, no matter 
how shaky they might be.) 

Finally, Title II provides that an agency could proceed with anew rule despite its 
noncompliance with the cut-go listings if it were to obtain affirmative approval of the rule from 
Congress.^^ In eft'ect, this requirement would create a miniature REINS Act for rules in this 
category. As the subcommittee well knows, I testified in opposition to the REINS Act before 
you last year,^^ so it will be no surprise that I do not find this aspect of the SCRUB Act 
reassuring. 1 will not recapitulate my testimony here, except to repeat my observations that the 
difficulty of obtaining agreement among the House, the Senate, and the President would create a 
daunting and frequently insuperable obstacle to agency rulemaking and would raise additional 
constitutional questions of its own. For amplification, I refer you to my previous testimony. 

VI. Retrospective Review of New Rules 


’'Exec. Order 12,866, 58 Fed. Reg. 51.735, § 6(a)(3)(C) (1993). 

'Vd. §§ 1(a), 1(b)(6). 

§ 1(a). 

§ 6(a)(3)(C)(ii). 

§ 6(b)(1). 

'"SCRUB Act § 2()3(a)(4). 

Promoting Jobs. Growth, ond American Competitiveness: Hearing on H.R. 367, the "RUINS 
Actof 2013" Before the Stihcomm. on Regulatory Reform. Commercial S: Antitrust Law of the H. Comm, 
on the .Judiciar)’, 1 13th Cong. 65 (2013) (written statement of Ronald M. Levin), 
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Title III of the SCRUB Act would require an agency to include in the final Issuance of 
any new rule a plan for review of the rule within ten years of its issuance. On this issue I will 
refer you to the analysis of the ABA Administrative Law Section in its comments on the 
Regulatory Accountability Act in 2011. I was one of the authors of those comments (although, 
to repeat, 1 am not testifying on behalf of the ABA today). The RAA contained a similar 
requirement, applicable to major rules only. The Section said in part: 

We are [not] convinced . . . that the agency should formulate a plan for 
reconsideration of a major rule when it promulgates the rule. At that time, the agency 
will by definition be unaware of future developments that would be relevant to such a 
plan, such as the manner in which the rule will have worked out in practice, whether it 
will prove basically successful or unsuccessful, and what other tasks the agency will be 
responsible for performing when the review occurs (perhaps a decade later). The "plans" 
for decennial review are likely to be empty boilerplate. . . . 

Moreover, a flat requirement that an agency must review all major rules at least 
once every decade will not always be a sound use of the agency's finite resources (not 
only budgetary, but also time and attention of key personnel). A study by the GAO 
indicates that, although reviews of existing rules can be useful, mandatory reviews are far 
more likely to lead to a conclusion that a rule needs no change than are reviews that an 
agency undertakes voluntarily. Thus, a better system for reexamination of existing rules 
may be one that requires a serious review commitment but gives agencies more flexibility 
to determine the frequency with which particular rules will be reviewed. The agencies' 
plans would, of course, be available for scrutiny and guidance from their respective 
oversight committees of Congress.’* 

The SCRUB Act, however, goes much further by requiring the same procedure for avary 
rule, not just every major rule. I have to assume that the subcommittee did not give sufficient 
thought to this manifestly extravagant requirement. Could the sponsors really mean to require an 
agency to prepare a plan for decennial review of rules that would have such minor impact that 
they would even be exempted from notice and comment requirements? Rules that would have 
no compliance costs at all, because they are instituted to distribute benefits rather than to impose 
burdens? Rules that are designed to address a short-temi situation, so that they will not even 
exist ten years after they are promulgated? Rules of particular applicability, such as decisions 
approving corporate reorganizations? Section 301 is stunningly overbroad, but I am not going to 
recommend that it be trimmed back to encompass major rules, because even with that limitation 
it should be eliminated from the bill for the reasons stated by the ABA Section. 


’^ABA Section of Admin. Law & Reg. Practice, Comments on H.R. 3010, The Regulator)! 
Accountability Act of 201 1 , 64 Admtn. L. Rev. 619, 659-60 (2012). The Judiciary- Committee has 
reported out an almost identical bill, H.R. 2122, during the current Congress. 
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Section 301 goes on to provide that when an agency does conduct its decennial review of 
a major rule, its review should be “substantially similar” to the RRRC’s review of rules under § 
101(h) to detemiine whether they are unnecessarily burdensome. In my previous testimony on 
retrospective review, I quoted from recommendations of the ABA and ACUS cautioning against 
the enactment of overly detailed specifications for lookback review. The nine subsections (not 
counting subparagraphs therein) in § 1 01 (h)(2) would seem to fall within that description, even if 
they were not all completely onesided (as they are) in their focus on burdens as opposed to 
benefits. Again, in the interests of brevity T will simply refer you to that testimony for 
elaboration instead of repeating the same explanation here.^'^ 

Finally, § 401 of the Act (constituting Title TV) provides that agency compliance with § 
301 shall be subject to judicial review under the APA. The best thing that can be said for this 
provision is that it would probably do no harm, because it is difficult to see how anyone could 
have standing to sue under it. Standing requires a demonstration that the plaintiff has suffered or 
will suffer a real and immediate injury. Who could possibly demonstrate with any certainty that 
he has been injured by an agency’s failure to prepare a plan for decennial review or to conduct it 
according to the Act’s specifications? I doubt that anyone could meet that test, because the 
outcome of such a review would be completely speculative But even if § 401 did result in some 
actual judicial review, I would not favor it, because of my disagreements with the obligations 
that such review would enforce. 


VII. Conclusion 

Despite my concerns about the specific model in the proposed SCRUB Act, T would not 
dismiss entirely the potential value of a commission approach in identifying and formulating a 
plan to deal with problems of obsolescence in a regulatory program, A better model would be 
one in which a specific area is chosen for examination in advance, and members with expertise 
and experience in that particular area are selected for service on the commission. Furthermore, 
the proposals of such a group should serve as recommendalions ro the agency responsible for the 
regulatory program. The high profile nature of the commission’s report would put pressure on 
the agency to consider it seriously, and other political actors could look to the report and lend 
support (or voice opposition). If the agency declined to follow some of the commission’s advice, 
it would have to justify that decision on judicial review. The agency would also be politically 
accountable for that refusal to the oversight committees of Congress and to the public. This 
approach, therefore, would obtain much of the benefit of an independent appraisal without 
displacing the agency as the body that is responsible for fulfilling the overall program prescribed 
by its authorizing legislation. 

In light of the multiple difficulties with the current discussion draft, I would urge the 
subcommittee to approach the subject of retrospective review with greater caution. It would be a 
good idea to await the conclusions of the forthcoming ACUS study, which may suggest more 
productive ways in which the practice of retrospective review might be improved. If, however. 


^^201 2 Retrospective Review Testimony, supra note 1 , at 7-8. 
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Mr. Bachus. Thank you, Professor. 

I will recognize myself for 5 minutes for questions. 

The Ranking Member talked about the Administration’s efforts 
to identify regulations that could be either eliminated or amended. 
I will ask each of you. How does the SCRUB Act compare to other 
executive branch and legislative proposals that have been brought 
forth in the past? I will start with you, Dr. McLaughlin. 

Mr. McLaughlin. I think the most fundamental difference is 
putting the responsibility for retrospective review in the hands of 
an independent commission as opposed to leaving it in the hands 
of the agencies who created the rules in the first place. And it is 
my opinion that that will improve the quality of assessment. To 
make a simplistic analogy here, I am a professor as well as a re- 
searcher, and if I let my students grade their own tests, I would 
expect on average their scores to be a lot higher than if an inde- 
pendent arbiter were to grade them and give an objective analysis. 

Mr. Bachus. Mr. Batkins? 

Mr. Batkins. I would agree with Mr. McLaughlin that there is, 
I think, a need for an independent look at retrospective review. 
And if you just look at all the data that we have compiled under 
Executive Order 13563, there are a few provisions that streamline, 
modify, reduce hours and costs, but on net, a majority of the provi- 
sions are actually new regulations that they are including in these 
retrospective reports. It is tough to tell the difference between a 
regular unified agenda of Federal regulations and a lot of these ret- 
rospective reports. Several agencies that were reviewed did not 
have a single measure that we found to actually look back at exist- 
ing regulations. So I would agree that an outside voice is probably 
welcome. 

Mr. Bachus. Could you give me some specifics on those agencies 
that you are talking about? 

Mr. Batkins. Well, sir, I mentioned Health and Human Services. 
We counted, judging from the REN’s from their report, there were 
at least nine Affordable Care Act regulations that they plan to im- 
plement. And for example, the Department of Energy had several 
new efficiency standards for transformers, for metal halide lamp 
fixtures. And a lot of agencies will include basically a boilerplate 
that this rule was designed to minimize burdens consistent with 
Executive Order 13563, and that may be fine but you could have 
used the same minimize burdens/maximize net benefits under Ex- 
ecutive Order 12866 or Executive Order 12044. So it was not nec- 
essarily a regulatory look-back as it was implementing a new rule 
and putting it in your retrospective report. 

Mr. Bachus. Professor Levin? 

Mr. Levin. Well, I agree with Mr. McLaughlin that the biggest 
difference is that the SCRUB Act would put an independent body 
into control rather than the agency. But I think that is a vice and 
not a virtue. 

I think the better comparison would be if he asked me to grade 
his exams in his course when he is the one who runs the course, 
organizes it, and I am a complete outsider. 

The problem is that the agency has always been rightly consid- 
ered to be the best entity to evaluate the rules. They have the ex- 
pertise. That is why Congress created it in the first place, to bring 
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specialized experience to bear. They are the ones who understand 
the overall program and all the interconnections among the dif- 
ferent parts of the program. And they are the ones who are politi- 
cally accountable in the way that a commission would not be. So 
we agree on the difference, but we do not agree as to its merit. 

Mr. Bachus. Are agencies really politically accountable for their 
actions? 

Mr. Levin. For sure. The executive agencies are accountable to 
the President. All agencies are accountable to Congress. They are 
accountable at the initiation stage. Congress can change their laws. 
They have oversight hearings, as you well know, and they are part 
of an Administration that usually is very cognizant of public opin- 
ion. 

Mr. Bachus. Out of all the regulations that have been passed 
over the years, there has been one that has been repealed by Con- 
gress. Of course, you could look at that two different ways. One is 
that they have all been appropriate and another that Congress sim- 
ply has lacked that because I think it is fair to say that there were 
probably in the universe of tens of thousands of regulations, there 
had to be hundreds, if not thousands, that were probably not well 
thought out. 

Mr. Levin. But it is not just the congressional review act that 
you should take into account. Authorizing legislation will some- 
times have that effect. And informal contacts through the oversight 
process will often have that effect because agencies are dependent 
on Congress in so many ways. 

Mr. Bachus. I think my time has expired. 

At this time, I recognize the Ranking Subcommittee Member. 

Mr. Johnson. Thank you. 

Dr. McLaughlin, the Mercatus Center is a 501(c)(3) nonprofit 
that does not receive support from George Mason University or any 
Federal or State or local government and only receives funding 
through donations from companies like the Koch brothers. Is that 
correct? 

Mr. McLaughlin. Our organization is funded by private dona- 
tions. However, we have a strict firewall between fundraising and 
research. 

Mr. Johnson. No, no, no. 

Mr. McLaughlin. I am not familiar with the details of the fund- 
raising. 

Mr. Johnson. But companies like Koch Industries or companies 
that would be contributors or funders of your efforts. Is that right? 

Mr. McLaughlin. Again, I am not familiar with the details of 
our fundraising. 

Mr. Johnson. Are you aware of the fact that the Mercatus Cen- 
ter moved to George Mason University after George Mason Univer- 
sity accepted $30 million from the Koch brothers? 

Mr. McLaughlin. That was prior to my time working at the 
Mercatus Center. So I did not experience that, if that is what oc- 
curred. 

Again, what matters to me at least is that we have this firewall 
of separation between all of the fundraising and the research. My 
research is my own. It is not influenced or controlled by any do- 
nors. 
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Mr. Johnson. All right. Thank you, sir. 

And, Mr. Batkins, have you ever heard of the American Action 
Network? 

Mr. Batkins. Pardon me? The American Action Forum. No. The 
American Action Forum is a 501(c)(3). Network is a separate orga- 
nization with a separate hoard. 

Mr. Johnson. And it is a 501(c)(4). 

Mr. Batkins. Correct. 

Mr. Johnson. And it is your sister organization. Correct? 

Mr. Batkins. They have a separate board and a separate presi- 
dent. 

Mr. Johnson. But you are sister corporations basically. 

Mr. Batkins. I rarely, if ever, have any interaction with the Net- 
work, and I focus purely on the policy analysis and regulatory pol- 
icy, and I have never engaged in any political advocacy of the kind 
that the Network does engage in. 

Mr. Johnson. The Network and the Forum are housed in the 
same offices. You are basically sharing office space with Crossroads 
GPS and American Crossroads. Is that correct? 

Mr. Batkins. That is not correct. American Crossroads, I believe, 
is off of New York Avenue and we are a few blocks away on Penn- 
sylvania Avenue. 

Mr. Johnson. What about Crossroads? 

Mr. Batkins. No. It is just the American Action Forum, the 
American Action Network. 

Mr. Johnson. So you do not share office space with Crossroads 
GPS? 

Mr. Batkins. We do not. 

Mr. Johnson. Have you ever? 

Mr. Batkins. During the formation of our organization in 2010, 
for a few months we did. 

Mr. Johnson. And Crossroads GPS/American Crossroads is, of 
course, tied to Karl Rove. 

Mr. Batkins. That is my understanding, yes. 

Mr. Johnson. Is the Forum or the Network still tied to Karl 
Rove? 

Mr. Batkins. No. That is a completely separate organization, 
again housed somewhere else with a separate board and a separate 
staff. 

Mr. Johnson. Well, now, okay. 

I would like to ask Dr. McLaughlin. On page 10, the bill uses 
terms such as, “excessive compliance costs” and also “excessively 
burdensome.” What exactly do those terms mean, sir? 

Mr. McLaughlin. I think that is a great question. I agree with 
your statement that some terms could be interpreted with subjec- 
tivity. And I actually think that on page 11 of the bill, the state- 
ment that the commission shall establish a methodology for con- 
ducting its review hopefully goes to some length to addressing po- 
tential problems with subjectivity. 

So it is my hope — and, in fact, I have a study that I just released 
this morning where I recommend methods for addressing the prob- 
lem of regulatory accumulation, and one of the points that I make 
is an objective method of assessment is key. So I share your con- 
cerns, and I hope that can be dealt with. 
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Mr. Johnson. And tell me now, on page 13, the bill requires the 
commission to review a rule that is identified by the public? So 
does that mean that if the Mercatus Center identifies 1,000 rules 
that it believes should be reviewed, then the commission would be 
required to examine each and every one of those rules? 

Mr. McLaughlin. Well, I think that the provision for allowing 
the public or any entity to propose a rule is designed to make sure 
there is equal treatment of all. Whether one entity attempts to 
dominate that is perhaps something to be concerned with. It is 
similar to the current notice and comment process that is imple- 
mented by the Administrative Procedure Act. So if there is a prob- 
lem with this, there is also a problem with that in that any entity 
can dominate the submission process. 

Mr. Johnson. Thank you, sir. 

And my time has expired. 

Mr. Bachus. Thank you. 

At this time, I recognize the gentleman from Missouri, Mr. 
Smith. 

Mr. Smith of Missouri. Thank you, Mr. Chairman. 

Professor Levin, in the closing part of your statement, you — I just 
want to correct. I think you made the statement Federal agencies 
are reliant on Congress in some ways. Is that correct? 

Mr. Levin. I am not sure exactly what you are referring to, sir. 

Mr. Smith of Missouri. Just in your last few sentences, in your 
comments when you were giving oral testimony, you made the com- 
ment, Federal agencies are reliant on Congress in some ways. 

Mr. Levin. I said that during my response to the Chairman. 

Mr. Smith of Missouri. Okay, in your oral conversation. 

Mr. Levin. Yes, sir. 

Mr. Smith of Missouri. And that brings a very important point 
to me that I want to make sure is on the record for this Committee. 
Federal agencies are creatures of Congress. They did not just exist. 
Agencies are created by Congress, and Congress can pass whatever 
laws it sees fit to cabin the authority of these agencies when they 
create laws. You know. Federal agencies only exist because Con- 
gress has decided by law to delegate its legislative power to agen- 
cies. So that statement in saying that Federal agencies are only re- 
liant on some ways to Congress where that agency was created be- 
cause of Congress is a huge problem, especially coming from a gen- 
tleman that teaches at a great university in my State. 

How do you respond to that? 

Mr. Levin. Sure. What I said was that they are accountable. But 
I agree 100 percent with what you just said. They are creatures of 
Congress and they are subject to congressional revision, actually 
not 100 percent. Congress cannot pass a law that violates the Ap- 
pointments Clause or other relevant constitutional restrictions. But 
broadly speaking. Congress can adjust their mandates. So on that, 
I think we essentially do agree. 

Mr. Smith of Missouri. Exactly. So that goes forward with the 
concern that you said that this current draft violates the Appoint- 
ments Clause, which I disagree with. But I think we both could 
agree — and you even said in your testimony that there could be 
areas where we could pass recommendations or we could just, in 
my opinion, put it directly in the legislative branch, much like Sen- 
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ator King and Blunt’s bill over in the Senate. Would you not agree 
with that? 

Mr. Levin. That would solve the Appointments Clause problem 
I believe. It would certainly not deal with all of the policy concerns. 
There is a potential non-delegation constitutional problem with 
what is contemplated, but it does solve the Appointments Clause 
part. 

Mr. Smith of Missouri. But Congress has the power to say that 
we are going to create this commission to do this process, and in 
regards to appointing the individuals to serve on the commission. 
Congress can set the parameters. This is just a thought off the top 
of my head, but could Congress say that the President would need 
to appoint to this commission two out of the four nominations that 
the Speaker and the Minority Leader present to him? 

Mr. Levin. The constitutional criteria for appointment are not 
well defined in case law. I would think certainly the Justice De- 
partment would tell you that that is a violation of the President’s 
prerogatives to appoint. 

Mr. Smith of Missouri. But does the Appointments Clause not 
also provide Congress has the power to decide in the appointment 
process of the President, of the courts, of the heads of departments. 
Correct? 

Mr. Levin. Not the clause. I assume the Necessary and Proper 
Clause gives them some authority. 

Mr. Smith of Missouri. I am talking about the constitutional 
clause of the appointments, the Appointments Clause that you 
brought up. 

Mr. Levin. The Appointments Clause itself says the President 
shall appoint. 

Mr. Smith of Missouri. But does it not say, in regards to infe- 
rior officers, that Congress can decide by law of those three dif- 
ferent appointments of how they are appointed? 

Mr. Levin. I do not think these are inferior officers. They have 
more power probably than any agency that exists today. 

Mr. Smith of Missouri. But if Congress would say that these 
commissioners are inferior officers 

Mr. Levin. They would be mistaken. 

Mr. Smith of Missouri. But we could do that. 

So let us get to the policy process of this bill. Do you see that 
there is a need to reduce obsolete and duplicated regulations off the 
books? 

Mr. Levin. Certainly. 

Mr. Smith of Missouri. What percent would you think would be 
a good target rate? You know, like 1 percent, maybe 5 percent, 10? 
What do you think would be a good target goal in reducing some 
of these regulations off the books? 

Mr. Levin. I would not set a target because I think the process 
of weighing the costs against the benefits is an enormously complex 
matter, and I think it would be unhelpful to set a numerical figure. 

Mr. Smith of Missouri. So you would not want to say 1 percent 
of the regulations are probably outdated or obsolete? 

Mr. Levin. I would not want to set a target figure because I 
think any such target would not be helpful in deciding which are 
the ones to eliminate. 
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Mr. Smith of Missouri. So do you feel like 174,000 pages of reg- 
ulations is too many or not enough? 

Mr. Levin. I think there are many areas where — many of them 
we do not need, and there are many more we do need. So how they 
net out I am not sure. 

Mr. Smith of Missouri. So no response. 

Thank you, Mr. Chairman. 

Mr. Bachus. Thank you. 

At this time, I recognize the gentleman from Michigan, our 
former Chairman, Mr. Conyers. 

Mr. Conyers. Thank you. Chairman Bachus. And I thank the 
witnesses. 

Let me ask my two friends, Mr. Batkins and Mr. McLaughlin, if 
you were persuaded — and I am not saying that you are already — 
that this provision could not pass constitutional muster, would that 
change your support for it? I will start off with Mr. McLaughlin. 

Mr. McLaughlin. Thank you. 

First, I need to clarify that I am not formally endorsing this. I 
am merely comparing the components that are in the bill to what 
I have laid out in my own research, elements that are necessary 
for successful reform. 

Secondly, I am a Ph.D. economist. I am not a constitutional law- 
yer, so I do not really have the wherewithal to weigh in on the con- 
stitutionality of the issue here. I apologize. 

Mr. Conyers. Well, that is okay. There are many Members of 
Congress who cannot either. 

But the problem is that if you were confronted by the legal opin- 
ions of constitutional scholars, would that affect your opinion? 

Mr. McLaughlin. My opinion is that there is a lot of merit to 
addressing the problem of regulatory accumulation from an eco- 
nomics perspective, and I would hope that issues like the constitu- 
tionality of any approach could be ironed out by legal scholars so 
that the issue can actually be dealt with. So my support would go 
toward dealing with the problem. 

Mr. Conyers. Mr. Batkins, with the American Action Forum, 
how would you react to a finding of unconstitutionality on this 
draft measure that we are discussing here this afternoon. 

Mr. Batkins. Again, I just want to clarify that we did not as a 
(c)(3) sort of formally supported the bill, but just sort of the broad 
principles of retrospective review. 

As to the constitutionality, that is not something that I discussed 
in my testimony. I understand that there is the presumption of 
constitutionality and that going forward, as this bill progresses, if 
there are serious defects, I am confident that they will probably be 
cured during the process. 

Mr. Conyers. Well, Professor Levin, would you care to make any 
comment about this issue that a number of us, including yourself, 
have raised already? 

Mr. Levin. About the constitutional issue? Well, just to elaborate 
a little bit on this distinction that Representative Smith made be- 
tween principal and inferior officers, which I did not address in my 
first remarks, but beyond the fact that any officer who exercises a 
significant authority must be appointed under the Appointments 
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Clause, some may only be appointed by the President with senato- 
rial confirmation. 

And to be an inferior officer, you would need a superior. Well, 
this commission is not supervised by anyone. So in my view, they 
would be principal officers. You would need presidential appoint- 
ment and senatorial confirmation. 

Mr. Conyers. Thank you so much. 

On page 10, Professor, you use the terms “excessive compliance 
costs” and “excessively burdensome.” I wanted to review those with 
you. It seems like there is so much subjectivity involved that it is 
kind of hard for us to get it together. 

Mr. Levin. Correct. They are entirely subjective or at least unde- 
fined. 

Mr. Conyers. Exactly. 

Last, but not least, on page 13, the bill requires the commission 
to review a rule that is, quote, identified by the public, unquote. 
So if Mercatus Center identifies 1,000 rules that it believes should 
be reviewed, would the commission be required to examine each of 
these rules? 

Mr. Levin. Since I had only 3 days to examine the bill, I am not 
sure about the specific point of what the scope would be. I gen- 
erally agree with Mr. McLaughlin that a commission like this prob- 
ably should look at submissions from the public. My problem is not 
that they are willing to listen, that they receive things from other 
people, but that I do not trust the conclusions they would reach. 

Mr. Conyers. Thank you so much, all of you. 

I yield back the balance of my time. Chairman Bachus. 

Mr. Bachus. Thank you. 

At this time, I recognize Mr. Doug Collins, the gentleman from 
Georgia. 

Mr. Collins. Thank you, Mr. Chairman. I appreciate it. 

I think this is definitely an opportunity to discuss the issues of 
transparency, the issues that we are dealing with here, and I think 
to include that further, I am going to yield the balance of my time 
to the gentleman from Missouri, Mr. Smith. 

Mr. Smith of Missouri. Thank you. Representative. 

Mr. McLaughlin, we were talking about having an independent 
commission. Right now how the process is that through executive 
orders, agencies monitor their own policy or ineffective or dupli- 
cated regulations. Correct? 

Mr. McLaughlin. Yes, sir. There have been a series of executive 
orders dating back decades that have exhorted agencies to review 
their own regulations. It is my opinion through research that none 
of them has had a substantive impact. 

Mr. Smith of Missouri. So where I come from in Missouri, we 
would call that the fox guarding the henhouse. And that is why we 
need an independent commission that is going to do some serious 
work in finding these regulations and to see if they are doing what 
they are supposed to be doing. 

What would you think would be a good target rate in what per- 
cent of maybe regulations that are out there that this commission 
could find that are duplicated or obsolete? Would you say 5 percent, 
1 percent, 25 percent? I would like to have your judgment. 
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Mr. McLaughlin. Unfortunately, I am not going to be able to 
give you a number. And I think part of the reason is we do not 
know. As you have said a few times, there are over 174,000 pages 
in the CFR. That would take something like 2 years of someone’s 
life to read. So to get to the point where we know what percentage 
to get rid of, it will first require a careful assessment of what we 
have on the books in the first place. I think that the assessment 
that is done by agencies, even if it were to be objective, could prob- 
ably not deal with the number of rules that they have created over 
the decades anyway. 

Mr. Smith of Missouri. Mr. Batkins, would you want to give a 
target, a percentage of how many you think that may be out there 
that need to be amended or repealed? 

Mr. Batkins. I do not know that I could necessarily quantify it, 
but I can say that there is probably a lot of low-hanging fruit just 
from the reviews that I have seen from the Administration. It is 
2014. There is a lot of electronic reporting, updating that we can 
do aside from the paper filings. I know that EPA has proposed 
rules for its National Pollution Discharge Elimination System and 
Hazardous Waste Management System that is moving toward elec- 
tronic filing that, according to EPA, could save roughly $200 mil- 
lion annually. So I think there is probably some low-hanging fruit 
in the CFR, and a lot of that might just be getting technology to 
2014. 

Mr. Smith of Missouri. Would you want to take a guess at a 
percentage? 

Mr. Batkins. Like I said, I do not know that I could necessarily 
quantify it. 

Mr. Smith of Missouri. I am not going to hold you to it, but say 
15 percent, 20? 

Mr. Batkins. I would say that the — it is not necessarily the case, 
but the older provision more or less might be more ripe for review 
and amendment. But again, we have added a lot to the books just 
in the last few years, but again, I do not know if I could quantify 
it. 

Mr. Smith of Missouri. All right. 

Professor Levin, have you read S. 1309, Senator King’s and Sen- 
ator Blunt’s review commission, because you mentioned it in your 
testimony? 

Mr. Levin. Yes, S. 1390, I believe it is. 

Mr. Smith of Missouri. 1309. 

Do you think that passes constitutional muster in the appoint- 
ment of their commission? 

Mr. Levin. As I recall — and again, I did not focus on that bill be- 
cause it is not the one we are considering today, but roughly speak- 
ing, if the commission merely makes recommendations to Congress 
for Congress to act on, that is, in general, constitutional. 

Mr. Smith of Missouri. And if a commission is solely rested 
within the legislative branch, would it be constitutional? 

Mr. Levin. If it is solely a legislative agency, it cannot exercise 
executive power. 

Mr. Smith of Missouri. Exactly. If the commission was just 
doing the work that was delegated to it by Congress but it sat 
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within the legislative branch, just like another Committee in Con- 
gress. 

Mr. Levin. It depends on what the assignment is. The Supreme 
Court struck down the Gramm-Rudman Act in which power was 
entrusted to the Comptroller General because his actions were 
going to be legally binding, and you cannot ask the Comptroller 
General to do that. 

Mr. Smith of Missouri. Thank you, Mr. Chairman. 

Mr. Collins. I yield back, Mr. Chairman. 

Mr. Bachus. The gentleman from New York is recognized for 5 
minutes. 

Mr. Jeffries. Thank you, Mr. Chairman. 

Dr. McLaughlin, would you say that this bill is designed to ad- 
dress an urgent problem that confronts this country? 

Mr. McLaughlin. I think it is a significant problem. Regulatory 
accumulation, as I noted in my testimony, has been found to slow 
economic growth substantially, and that harms everyone. 

Mr. Jeffries. So it is urgent because excessive regulation exists. 
Is that correct in your view? 

Mr. McLaughlin. In my view the regulatory process we have in 
America results in consistent accumulation over decades. There is 
no process for getting rid of obsolete, duplicative, outdated, or inef- 
fective regulations, at least no streamlined process. And I guess 
one way to put this is this is an opportunity for us to improve our 
economy at the rate of which 

Mr. Jeffries. What is the adverse impact of the outdated, cumu- 
lative, excessive regulations that you speak to that you have char- 
acterized as a significant problem? What is the impact on the econ- 
omy? 

Mr. McLaughlin. Primarily it reduces innovation and entrepre- 
neurship. People who would have undertaken some sort of entre- 
preneurial endeavor — maybe it could be — for example, Logan City, 
Utah was going to install — actually did install micro-hydropower 
systems in order to create some clean energy for local residents. 
But they ran into a lot of regulations that were duplicative and not 
applicable to this particular scenario. End result: the cost of this 
environmentally friendly endeavor doubled. 

Mr. Jeffries. Okay. We have the world’s most significant econ- 
omy. I get that you are pointing to a situation in Logan City, Utah, 
and I am sure that is a wonderful place. But I am asking about 
the significant nature of the problem that you have indicated and 
for you to be able to point to evidence that exists as it relates to 
the impact of the economy. What evidence do you have in a macro- 
economic way? 

Mr. McLaughlin. Yes, sir. My testimony cites several studies 
that have been published in peer-reviewed academic journals, one 
of which is the one I cited in my testimony. However, others have 
been produced by scholars at the World Bank, the OECD. The evi- 
dence is it is wide-ranging that a regulatory system that does not 
address obsolete and duplicative or ineffective regulations 

Mr. Jeffries. Give me an example of an ineffective rule in the 
food safety area, for instance. 

Mr. McLaughlin. An effective regulation would be one that does 
not achieve its outcomes, does not have an effect. 
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Mr. Jeffries. I am asking for an example. 

Mr. McLaughlin. I am sorry? 

Mr. Jeffries. Can you give me an example? 

Mr. McLaughlin. Of a regulation in food safety? I am not an ex- 
pert in food safety. 

Mr. Jeffries. Give me an example of a regulation that fits that 
description of being outdated, ineffective, non-constructive in the 
occupational safety area. 

Mr. McLaughlin. Well, there is a regulation that I am familiar 
with that is in the safety area. NHTSA, for example, requires head- 
lights to be designed in a certain way, high beam and low beam, 
and the reason is you do not want the high beam to blind an on- 
coming driver. That regulation is, in my opinion, outdated because 
now adaptive headlight systems have been created, sold in Europe, 
sold in Asia, but not in America because this regulation prohibits 
them. This adaptive system would allow the high beam to be 
dimmed for the oncoming driver 

Mr. Jeffries. I am sorry to cut you off, but my time is limited. 

Your position is that we need a presidentially-sanctioned, legisla- 
tively-authorized commission to deal with an outdated high beam 
regulation. That is essentially what you are here to testify to 
today? 

Mr. McLaughlin. The regulation is still impeding progress in 
our economy, and I am sure that is only one of many examples that 
could be found, were we to be able to go through all 174,000 pages. 

Mr. Jeffries. Can you give me an example in the consumer safe- 
ty area of an outdated regulation that is having a devastating im- 
pact on our economy that requires us to move forward with some 
degree of urgency and connected with this legislation? 

Mr. McLaughlin. Sir, I think your line of questioning is actually 
underscoring the point that we do need to do a thorough assess- 
ment of all these regulations. There is no way I can sit here and 
come up with example after example after example because I have 
not spent my time reading all 174,000 pages of regulations. How- 
ever, we have a good suspicion, I think, on both sides of the aisle 
for all parties involved that there are some there that could be got- 
ten rid of and could offer chances for 

Mr. Jeffries. All right, but sir, we are here to address problems 
that confront the American people, not enact legislation in search 
of a problem that heretofore, for me at least, has been ill-defined. 

One last question. So you took the position that you are not fa- 
miliar with the fact that the Koch brothers have provided funding 
assistance to the center that you work for. Is that your position on 
the record? 

Mr. McLaughlin. We have a firewall separating research from 
fundraising. I am not familiar with the details of fundraising. That 
is my position. 

Mr. Jeffries. Thank you. 

Mr. Bachus. Thank you. 

Professor, there have been three executive orders by this Presi- 
dent to review regulations, to look for outdated regulations, dupli- 
cative regulations, those that have more of a detriment or cost than 
a benefit. Do you agree with an effort to systematically go through 
all the regulations and do a regulatory reform effort? 
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Mr. Levin. Mr. Chairman, I testified on this point in 2012, and 
I think there are diminishing returns to looking repeatedly at every 
regulation. 

Mr. Bachus. I am out of order. 

Mr. Cicilline from Rhode Island. 

Mr. Cicilline. Mr. Chairman, thank you, and I thank the wit- 
nesses. 

I will concede for the purpose of this hearing that there are some 
regulations that are duplicative and unnecessary and obsolete and 
we ought to eliminate them. I think each of us could find one. 

But the notion of creating a new bureaucracy of unelected bu- 
reaucrats with no particular experience or expertise to make crit- 
ical, often lifesaving determinations about issues ranging from safe 
chemical levels to energy standards, to health care is a frightening 
prospect and I think something that I would resist with tremen- 
dous resolve. 

But I want to just try to understand how it would work, even if 
you had your way. Your legislation says that in this cut-go, that 
the cost of any new rule to the United States’ economy has to be 
offset by a repeal. So I want to understand how we would calculate 
the cost of a new rule. So suppose you had a rule — and this is for 
you. Dr. McLaughlin — that said you have to have a level of this 
particular toxin below a certain amount because it proved to be 
very deadly to children. It is in children’s food. And it would add 
a dime to the cost of food for children, but it would save countless 
lives. At high levels, it would cause infant death. It presumably 
would save thousands of lives. If you calculate the cost of the new 
rule to the U.S. economy, do you take into account not just the 10 
cents but there is no requirement that you net out the children 
whose lives would be saved, the children who would be healthier 
because they are not ingesting the toxin? Is there anything in this 
legislation that would net out what the value of regulation is? And 
if not, how do you possibly implement it? 

Mr. McLaughlin. It is my understanding that the analysis of 
costs for the cut-go portion of the bill for any new rules proposed 
would actually be performed by the agency that is proposing those. 
Under their methods that they use right now, they perform regu- 
latory impact assessment following 0MB Circular 

Mr. Cicilline. But, Dr. Levin, the statute that we are being 
asked to consider says the annual costs of the new rule to the 
United States’ economy. There is no assurance that there is actu- 
ally even an assessment done about what the net benefit of any 
regulation is. Right? And, of course, that is consistent with what 
you said in your opening comment where you said currently regula- 
tions by design restrict choices. Well, I guess that is true. It re- 
stricts the choice of a parent to have their child to eat food that 
is poisoned. But it does not just restrict choices. It also is about 
keeping people safe, for example. Would you agree? Regulations do 
not just restrict choices. They also keep people safe. 

Mr. McLaughlin. Regulations have both costs and benefits. Ab- 
solutely. 

Mr. Cicilline. Okay. Benefits are safety, health. Right? 

Mr. McLaughlin. Regulations can 
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Mr. CiciLLiNE. And you agree we should take those into account 
before we make a determination as to whether or not to repeal a 
regulation. Correct? 

Mr. McLaughlin. I think that benefits should be weighed 
against costs. 

Mr. CiCiLLiNE. And in fact, you said in a letter to the editor to 
“The Hill” — and I quote. You wrote, “It is unlikely that anyone 
knows what the actual net benefits of regulation are although I 
maintain hope that further research can produce some reliable les- 
sons.” Those are your words. 

Mr. McLaughlin. Those are. 

Mr. CiciLLiNE. So this bill would then allow individuals who 
have no expertise in a subject-matter area to make a determination 
as to whether or not a regulation should be repealed based on the 
offset that comes solely from the cost to the U.S. economy without 
any consideration of the benefits. 

Mr. McLaughlin. I do not think that is a completely correct 
characterization. I do not know that it would be consisting of peo- 
ple without expertise in the area. I actually tend to think that we 
should make sure they have expertise in the areas being reviewed. 

Mr. CiciLLiNE. Well, do we not have another mechanism avail- 
able to us, both through the APA and through statutory directives, 
obligating people who actually have responsibility and expertise in 
this area to do assessments and allowing individuals to petition for 
the repeal or review? Does there not already exist an infrastructure 
to do exactly what you are advocating for? 

Mr. McLaughlin. The problem with that infrastructure, sir, is 
that expertise does not necessarily equate to objectivity. So under 
current processes, the agencies review their own regulations, but it 
is not guaranteed that you will get an objective analysis. Agencies 
are stakeholders in this process. 

Mr. CiciLLiNE. But if, in fact, an agency refuses to repeal a regu- 
latory provision that ought to be repealed, that matter can then be 
taken up by the Congress of the United States through legislative 
action. 

Mr. McLaughlin. Something that I think is very rare. 

Mr. CiciLLiNE. But there are mechanisms that currently exist to 
address the very problem that this legislation intends to address. 

Mr. McLaughlin. And the study that I released today and that 
I submitted to the record — if not already, I will make sure it is — 
I have addressed these efforts, and it is my conclusion that none 
of the methods that we have right now for retrospective review are 
making much difference. 

Mr. CiciLLiNE. I thank you, Mr. Chairman, and yield back. 

Mr. Bachus. Thank you. 

There is a vote on the floor. So at this time, we are going to wrap 
up. 

You know. Senator Joseph McCarthy is dead, but the Ranking 
Member may want to actually — you went into the Koch brothers. 
You may actually want to talk to Professor Levin. He is actually 
in the Anheuser-Busch Hall. You might actually want to see if 
there is some tie-in with the beer industry, which I know does not 
exist. 
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Mr. Levin. I concede that I work in Anheuser-Busch Hall, Mr. 
Chairman. 

Mr. Backus. We will not to explore your heer preferences or 
whether your work is influenced by being in the Anheuser-Busch 
Hall. 

Mr. Levin. I try to give sober assessments, sir. [Laughter.] 

Mr. Backus. Thank you. 

Mr. JOKNSON. Mr. Chairman, if I might, I would like to offer, 
with unanimous consent, these two letters, one from the Natural 
Resources Defense Council and the other from the Coalition for 
Sensible Safeguards, both of which oppose the SCRUB Act. I would 
like to submit those for the record. 

Mr. Backus. And the Natural Resources Defense Council — we 
could have predicted that. Could we not? 

Mr. JoKNSON. Just as we could predict that Karl Rove and the 
Koch brothers are in favor of fewer rules. 

Mr. Backus. Anheuser-Busch folks — they got to be in there 
somewhere. 

Without objection. 

[The information referred to follows:] 
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NRDC 

■ UwoMiHMn** 


NaTUHAI KhSObUCtA llEfFUSC COUNC’ll 


February II, 2014 

The Hnnorable Spencer Bachus 
Chairman 

Huusc of Representatives Subcommittee on Regulatory Reform, Commercial and 
Antitrust l,aw 
Washington. DC 20515 

The Honorable Hank Johnson 
Ranking Member 

House of Representatives Subcommittee on Regulatory Reform, Commercial and 
Antitrust Law 
Washington, DC 20515 

Dear Chairman Bachus and Ranking Member Johnson: 

On behalf of the Natural Resources Defense Council and its 1.4 million members and 
activists. I am writing to cNpicss our strong opposition to the draR bill, the “Searching for 
and Culling Regulations that arc Unnecessarily Burdensome fSCRUB) Act of 2014.” 

Since there was so little time available to review the bill prior to today's hearing, we will 
submit more thomugh eommenLs later, hut this bill is so radical and outrageous - really 
almost a parody of anti-regulatory efforts - that we wanted to make sure to provide some 
response today. 

The bill would create a nine-member commission and then give five -or in some cases, 
just four-ofils members the almost unlimited power to override, repeal or amend 
existing regulations (and, in effect, the statutes that authorize or require them). This 
amounts to nothing less than a self-inflicted coup d'etat. Under the bill. Congress would 
be able to slow this juggernaut of its own creation only if a mtuorily in both hotrses of 
Congress • an exceptionally high hurdle, especially these days - voted to block this 
cabal. And under the bill, even such an extraordinary vote would only delay, not block 
the commission from undoing public protections. To actually block a commission 
rollback of a regulation, both houses of Congress would have to vote against the 
commi.ssion a second time - and that could be done only in the context of disapproving a 
new rule. (Perhaps the commission could be named HAL. alter the unstoppable 
computer in “200 1 : A Space Odys.sey.”) It is e.specially ironic that this idea would be 
pul forward by conservatives who still sometimes object to the constrained delegation of 
Congressional authority that the New Deal provided to federal agencies. 

lisa IS'* Street, N.W. Suite 300 NP.W YORK • San FRANaSCO • UOS ANCF.I.ES • CHICAGO • BKUINC 
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And what is the rationale for this extraordinary pemrsion of Consiituiional process? It’s 
that regulation has supposedly entirely run amok, despite repeated studies showing that 
the benefits of regulation significantly outweigh its costs, and public support for 
safeguards remains high. The panic reflected in this bill also ignores all the existing 
Congressional and judicial oversight of the regulatory system. Indeed, events continue to 
highlight areas where regulation is insufficient - the West Virginia chemical spill being 
one recent example - but the bill does not even contemplate that prospect. But one 
hardly needs to be a fan of the regulatory system to blanch at the notion that the SCRUB 
Act amounts to an)ihing like reasonable reform. 

The bill goes cm to require the elimination or amendment of regulations of the 
commission’s choosing each time a new regulation - no matter how minor or routine - is 
added. This calculu.s. faulty in many regards, entirely ignores the benefits of regulations, 
growth in the economy or really any thought at all in its .single-minded effort to eliminate 
safeguards. 

Tlie .SCRUB Act is, in short, a model of bad law. U should be scmbt>ed from the 
Committee's agenda. 

Sincerely, 

David Goldston 

Director of Government .Affairs 
Natural Resources Defense Council 
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COALITION FOR 

CENSIBLE 

Oafeguards 

February 11, 2014 


The Honorable Spencer Bachus 
Chairman 

House of Representatives Subcommittee on 
Regulatory Reform, Commercial and Antitrust 
Law 

Washington. DC 20515 


The Honorable Hank Johnson 
Ranking Member 

House of Representatives Subcommittee on 
Regulatory Reform. Commercial and Antitrust 
law 

Washington, DC 20515 


Dear Member: 

The Coalition for Sensible Safeguards urges members of this committee to oppose 'H'he 
Searching for and Cutting Regulations that are Unnecessarily Burdensome Act of 2014.“ This complex bill 
would establish a new bureaucracy empowered to dismantle long-established public health and safety 
standards and would make it significantly more dIfOcult for Congress and federal agencies to implement 
much needed protections in the future. 

This legislation clearly ignores the lessons of last month’s chemical spill In West Virginia, which 
demonstrated in vivid and tragic fashion the human and economic impact of allowing businesses to 
engage in excessively risky activities with little regulation or government oversight. In the ongoing 
aftermath of that spill, this committee should be looking for ways to strengthen our country’s regulatory 
system by identifying gaps and instituting new safeguards for the public. Instead, this legislation does 
the opposite. 

This legislation would establish a new "regulatory review" commission which is funded at tax- 
payer expense and charged with the unbalanced mission of identifying duplicative, redundant or so- 
called "obsolete" regulations to repeal, while doing nothing to identify the numerous gaps, shortfalls, 
and outdated regulatory standards that leave the public vulnerable to the next public health tragedy. 
The main criterion to be considered is the cost of the regulations to the economy, not the benefit of the 
protections to the public. 

ironically, this commission would itself be redundant and duplicative given the Executive Order' 
adopted by President Obama that already requires federal agencies to identify and remove regulations 
In a similarly unbalanced manner. Not only is there no justification for this commission to duplicate the 


Exec. Order 13,563, 76 Fed. Reg. 3821 (Jan. 21, 2011). 
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administration's retrospective review initiative, but the administration's continuing work in this area has 
significantly reduced the existing stock of unnecessary regulations that forms the central premise of this 
commission. Consequently, it is very likely that this legislation will result in a commission that seeks to 
repeal rules that are in fact continuing to protect the public. 

To make matters worse, the legislation imposes a regulatory "cut-go" system that ties agency 
hands when public health crises require timely regulatory responses and prevents agencies from 
implementing legislation mandated by Congress to protect the public from emerging threats. Any 
agency that issues a new regulation would be required to remove an existing regulation of equal costs; 
no consideration is given to the benefits of regulations. Beyond impacting these basic and vital agency 
functions, the legislation does nothing to ensure that the regulations that survive the new "cut*go" 
procedures are the most cost-efficient and beneficial for the public, those that maximize the net 
benefits. In addition, the legislation's "cut-go" procedures simply make no accommodation for the many 
regulations that arc mandated by Congress with a statutory deadline. Regulatory protections that do not 
comply with the legislation's "cut-go" procedures would have to be approved by each house of Congress 
and the President pursuant to H.R. 367, the controversial and radical "Regulations from the Executive in 
Need of Scrutiny Act" also known as the REINS Act. REINS would extend the prevailing dysfunction and 
gridlock in Congress to the regulatory system by permitting a single chamber in Congress to effectively 
veto new regulations. Incorporating REINS into this legislation only makes it more harmful by making it 
practically impossible for agencies to bypass the "cut-go" procedures^ however urgent the 
circumstances may be. 

The American public should not have to bear the enormous human and economic costs of public 
health and safety disasters that continue to occur far too often as a result of our broken regulatory 
system. This committee should be proactisrely looking for ways to avoid the next deregulatory tragedy 
by making sure the regulatory system works for America's families, not for well-funded corporate 
interests and hold those who violate regulatory safeguards fully accountable. We strongly urge 
opposition to this legislation, it represents a significant step in the wrong direction 


Sincerely, 

t— - — 

Katherine McFate, President and CEO, Robert Weissman, President, 

Center for Effective Government Public Citizen 

Co*chair, Coalition for Sensible Safeguards Co-chair, Coalition for Sensible Safeguards 

The Coalition for Sensible Safeguards is an alliance of consumer, labor, scientific, research, good 
government, faith, community, health, environmental, and public interest groups, os well as concerned 
individuals, joined in the belief that our country's system of regulatory safeguards provides a stable 
framework that secures our quality of life and poves the way for a sound economy that benefits us all. 
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Mr. Johnson. Thank you. 

Mr. Bachus. This hearing is adjourned. 

Professor Levin, I would like to explore with you whether there 
is some bipartisan way to — you talked about — to look at these regu- 
lations. 

Mr. Levin. I take it you are wrapping up, but I would be happy 
to work with the Subcommittee over time in looking at alternative 
ways of dealing with retrospective review. 

Mr. Bachus. Thank you. 

This concludes today’s hearing. Thanks to all our witnesses for 
attending. 

Without objection, all Members will have 5 legislative days to 
submit additional written questions for the witnesses or additional 
materials for the record. 

This hearing is adjourned. 

[Whereupon, at 2:31 p.m., the Subcommittee was adjourned.] 
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Material Submitted for the Hearing Record 


Prepared Statement of the Honorable Bob Goodlatte, a Representative in 

Congress from the State of Virginia, and Chairman, Committee on the Ju- 
diciary 

Just over six months ago, President Obama announced that he would once again 
pivot to the economy. The bottom line of his speech: after four-and-a-half years of 
the Obama Administration, “We’re not there yet.” 

The President was right. We were not there yet. Regrettably, the same can be 
said today. Job creation and economic growth continue to fall short of what is need- 
ed to produce a real and durable recovery in this country. The nominal unemploy- 
ment rate is down, but that is not because enough workers have found jobs. It is 
because so many unemployed workers have despaired of ever finding new full-time 
work that they have left the work force or settled for part-time jobs. 

As long as this situation continues, Congress must stay focused on enacting re- 
forms that will stop the losses, return America to prosperity and return discouraged 
workers to the dignity of a good, full-time job. 

Throughout this term of Congress, the Judiciary Committee and the Sub- 
committee on Regulatory Reform, Commercial and Antitrust law has worked hard 
to produce the regulatory reforms that will help to produce these results. Today, we 
turn to one of the biggest remaining pieces of the puzzle — how to clear the clutter 
of outdated and unnecessarily burdensome regulations that too often keep growth 
and job creation down. 

For years, there has been a bipartisan consensus that this is an important task 
that must be performed. But, as with so many things, the hard part has always 
been the details. Different approaches have been tried by different presidential ad- 
ministrations, and some solutions have been offered by Congress. But, to date, no 
sufficiently meaningful results have been produced. 

In many ways, this must be because past approaches have never fully aligned the 
incentives and tools of all of the relevant actors — regulatory agencies, regulated en- 
tities, the President, the Congress, and others — to identify and cut the regulations 
that can and should be cut. On their own, regulators have little incentive to shine 
a spotlight on their errors or on regulations that are no longer needed. Regulated 
entities, meanwhile, may fear retaliation by regulators if they suggest ways to trim 
the regulators’ authorities. And the sheer volume of the Code of Federal Regula- 
tions — which contains well over 150,000 pages of regulations — presents a daunting 
task for any Congress or President to address. 

The SCRUB Act represents a real step forward in our attempts to identify a way 
to cut the forest of federal regulations down to size without compromising needed 
regulatory objectives. By establishing an expert commission with the resources and 
authority to assess independently where and how regulations are outdated and un- 
necessarily burdensome, it overcomes the disincentives for agencies and even regu- 
lated identities to identify problem regulations. 

In addition, by providing a fast-track legislative method to green-light repeal and 
amendment of the highest priority regulations, the SCRUB Act assures that we will 
take care of the biggest problems quickly. Further, by instituting regulatory “cut- 
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go” measures, the bill assures that the rest of the work of cutting regulations will 
finally happen. 

Finally, by instituting efficient means for Congress to provide the ultimate checks 
on the regulatory review exercise, it assures that the Legislative Branch has the ul- 
timate say over the exercise of legislative authority it delegates to agencies. 

I urge my colleagues to support the RAPID Act and cut down the time it takes 
America’s workers to see a real Jobs Recovery. 



125 


Response to Questions for the Record from Patrick McLaughlin, Ph.D., 
Senior Research Fellow, Mercatus Center, George Mason University 



MERCATUS CENTER 

George Mason University 


Questions fur the Record from 

Ranking Member Hank Johnson and Representative John Conyers, Jr. 

for the Hearing on H.R. . the “Searching for and Cutting Regulations that are 

linnecessarily Burdensome (SCRUB) .Act of 2014” 

February 1 1. 2014 

Questions for Or. Mchaughlin 


1 At several points in the bill, the lenn “costs to the flniled States economy" appears, but it 
IS not defined 

Does the term include “transfer" rules, i e.. rules that simply involve federal 
money flowing to nonfederal entities such as 

Medicare/Medicaid payments? 

Food stamps? 

Crop subsidies'' 

Response .As an economist, I defer to the committee’s members and professional staff on the 
legal meaning of the bill's terms 

2 On page 10, the bill uses temis such as excessive compliance costs" and "excessively 
burdensome " 

What is exactly meant by these terms'’ 

Doesn't the asse.ssment ofexcessive" involve a matter of subjective intent'' 

Response As an economist. I defei to the committee's members and professional staff on the 
legal meaning of the bill's terms 

3 On page 1.3. the bill requires the Commission to review a rule that is "identified by the 
public." 


So if the Mercatus Center identifies 1.000 rules that it believes should be 
reviewed, would the Commission be required to examine each of these niles'' 

Similarly, would the Commission be rcc|uircd to examine the 1,000 rules 
identified by tlte Heritage Foundation, in addition to the 1.000 niles identified by 
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the Chamber of Commerce, in addition to the 1 ,000 identified by the National 
Federal of Independent Businesses? 

Response: The process suggested by the bill seems designed to permit public comment and input 
on the regulatory review process. The APA’s notice-and-comment procedure for federal 
rulemakings similarly allows members of the public to weigh in on rulemakings. Whether the 
commission would be required to examine every rule submitted for review by a member of the 
public is not clear to me. On the other hand, the bill also requires that any such submission be 
accompanied by evidence that the rule meets the criteria for repeal or amendment set forth 
elsewhere in the bill. Such information could prove valuable to the commission as well to the 
public at large. 

4. Page 1 5 of the bill states that the Commission is required to “identify the annual cost of 
the rule,” but is silent about the rule’s benefit. 

Thus, if the annual cost of the rule is $20 million, but its benefits are $200 
million, is that relevant to the Commission’s analysis? 

Should it be relevant? 

Response: Information on a rule’s benefits is relevant to the commission’s analysis of rules. The 
commission’s review criteria set forth in (h)(2) includes several different considerations of 
benefits, such as whether the rule under consideration is effective at achieving its goal (i.e., 
benefits achieved by the rule), whether the rule’s costs are not justified by the rule’s benefits to 
society, and whether the rule has achieved its goals and is no longer needed in its current form. 

5. Page 16 requires agencies to repeal or amend rules recommended by the Commission 
within 60 days. 

Would such repeal or amendment require a rulemaldng? 

Should the agency be required - as per the Administrative Procedure Act - to 
publish such repeal or amendment in the Federal Register for public comment? 

Would that process take more than 60 days? 

What if such repeal or amendment requires congressional action? 

Response: As an economist, I defer to the committee’s members and professional stalT on the 
legal meaning of such tenns. 

6. Page 24 of the bill states that the Commission can be funded to up to 1% of unobligated 
funds or $25 million, whichever is greater. 


What does “unobligated” mean? 
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Isn’t it trae that at the beginning of an agency’s appropriations cycle, all of its 
funding is unobligated? 

Response: As an economist, 1 defer to the committee’s members and professional staff on the 
legal meaning of the bill’s term. 

7. Does the bill’s retrospective review requirement apply to all rules, even the most 
mundane and technical? 

Would it apply, for example, to Coast Guard bridge opening schedules, which can 
number up to 1 ,000 a year? 

Would it apply to FAA airworthiness directives? 

Response: The bill defines the term “rule” according to the meaning given under section 553 of 
title 5 of the United States Code. 1 do not know if the schedules and directives you referenced 
above are covered by that statutory definition. 

8. The bill only requires the Commission chair to have expertise in administrative law, 
which means the other eight members do not have to have such expertise. 

How would these Commission members be able to second guess the appropriate 
level of a carcinogenic contaminant in drinking water? 

Response: It is unlikely that individual commission members could possess all of the wide- 
ranging expertise necessary to evaluate all of the rules reviewed by the commission. The bill 
enables the commission to consult experts, including agencies, as well as to appoint personnel 
from the public and private sectors. I would hope that these consultations and appointments 
would create the necessary expertise. Nevertheless, the bill could be more detailed on the range 
of experience and expertise that should be represented among the commission’s members, such 
as administrative law, regulatory economics, and rulemaking. 

9 . Section 101(a) of the bill requires the Commission to only look for ways to repeal or 
weaken regulations. 

Is the Commission, under the bill, prohibited from making recommendations to 
strengthen rules so that they are more effective? 

Response: The commission’s analysis criteria include elements that should yield valuable 
information on regulatory effectiveness. As an economist reading the bill, I do not see any 
provisions that would prohibit the commission from making recommendations on amendments 
to rules that could improve their effectiveness. 

10. How would section 101(h)(2)(B), which requires the Commission to only consider the 
benefits to society “within the United States,” apply to greenhouse gas regulations? 
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Response: T do not have a research concentration in greenhouse gas regulations and thus lack the 
expert knowledge to analyze how this provision would apply in that specific context. 

1 1 . What are the ramifications of section IOI(hX4)(B), which allows less than a majority of 
the Commission’s members to eliminate or weaken major rules that are authorized by law 
and adopted after the constitutionally mandated process of notice and comment? 

Response: As an economist, 1 do not know the legal ramifications of this section. 

12. Why, in your opinion, do you believe the Commission envisioned by the SCRUB Act is 
constitutionally suspect? 

Response: As a non-lawyer, 1 do not know if the legislation is constitutionally suspect or not. 

13. In your testimony, you make several references to the number of the pages of the Code of 
Federal Regulations. 

Do you know how many pages of the CFR are devoted to purely technical rules? 

Do you know how many pages of the CFR concern the 1,000 or so U.S. Coast 
Guard rules pertaining to bridge opening schedules? 

Response: 1 do not know what “purely technical rules” means, as that is not a clearly defined 
category of regulations under the CFR. I do not know how many pages of the 
CFR concern Coast Guard bridge opening schedules. 


14. You discuss the problem of compliance costs and cite, as an example, the fact that 
“restaurants sometimes must pay to have food inspectors perform inspections in the 
evening.” 

Are these nocturnal inspections required because of federal regulation? 

Response: The USDA performs inspections of businesses that are licensed to ship meat across 
state lines. As an example, an interview published by CNN' states that an entrepreneur whose 
business engages in mail order barbecue sales has to “jump through hoops to keep [her] inspector 
happy, under threats of taking away [her] license if [she] doesn’t listen. The inspector just comes 
by unannounced between 6:30 AM and 3:00 PM. If [the business] chooses to work later than 
those hours, the inspector charges [them] $125 per hour for overtime.” 

15. You complain about the National Flighway Traffic Safety Administration’s regulations 
regarding headlights. 


^ See Lea Richards, Regulation Nightmares, CNNMONT.Y (Sept. 22, 2011, 3:40 PM), 
http://moiiev.cmi.conv’aaHenes/201 l/siiialibiisiiiess/'l IGP/aatierr .reculiitioii mahtmares/t.html . 
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Are you familiar with section 553(e) of the Administrative Procedure Act? 

Do you know if anyone has petition the NHTSA to review its headlight 
regulations? 

Response: Yes, 1 am familiar with section 553(e) of the Administrative Procedure Act. 1 do not 
know if such a petition has been made. 

1 6. Would you purchase powdered infant formula from a Chinese manufacturer? 

Response: As 1 have no children, 1 have no experience in purchasing powdered infant formula. 

1 7. Professor Levin suggests that a better model for a retrospective review commission 
would be to limit the subject matter area scope of its review and select commissioners 
with expertise and experience in that particular area. He also suggests that the 
commission malre recommendations to the agency responsible for the regulatory program 
at issue. 

What is your view of Professor Levin’s suggestion? 

Response: Professor Levin’s suggestion is similar in certain respects to my own proposal for a 
regulatory review commission. 1 have proposed that an independent commission, consisting of 
experts on a limited set of subjects, review all rules related to those subjects, 1 also propose that 
the commission is then repeated so that other subjects are addressed. See McLaughlin and 
Williams (2014) in the record of this hearing. 

Whether Professor Levin’s suggestion is “better” would depend on whether the commission is to 
be repeated with a different subject matter scope. The drawback of limiting the scope is that a 
one-time commission may not have the opportunity to address other important subjects. 

IS. Your testimony discusses a problem of “non-functional” rules and call for a sweeping 
remedy, such as BRAC style commission to recommend repeal of obsolete regulations, 
but your statement provides no examples of specific rules on the books today that could 
meet that description. 

Please provide a list of rules that could be deemed to be non-functional? 

How many are there in your estimation? 

Response: We cannot know the number of rules that are nonfunctional until the necessary 
analysis to make that determination is done. This is why a commission, with a staff and experts 
at its disposal, is necessary to accomplish this task. 

19 . A February 2014 Working Paper that you co-authored entitled “The Consequences of 
Regulatory Accumulation and a Proposed Solution” identifies criteria for elimination of 
non-functional rules. 
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Please define the rationale and the criteria that, in your opinion, should be used 
for determining a non-functional rule from a functional rule. 

The February 2014 working paper, coauthored with Richard Williams, proposes criteria for 
iderilifying nonfunctional rules. We wrote: 

To be categorized as functional, a rule must address current and significant risks 
(or, more generally, problems). Rules may not do that if they are outdated, but it 
may also be the case that they never actually did. It is also possible that the 
regulations addressing particular risk issues have worked and the risks have been 
reduced to safe {de minimis) levels." In other cases, the rules may be addressing 
significant risks but not actually mitigating those risks. Again, it may be the case 
that they did mitigate the risk at some point but do not now. Table 1 below shows 
our proposed first test for whether a rule is functional or nonfunctional. 


Table 1. The First Test for Functionality of a Rule 



Significant 

risk 

Nonsignificant 

risk 

Current 



risk 

Functional 

Nonfunctional 

Noncurrent 



risk 

Nonfunctional 

Nonfunctional 


However, even if a rule qualifies as functional in the first test, a second wave of 
tests may still find it nonfunctional. These tests include the weighing of 
unintended consequences, including risk-risk tradeoffs; the duplication of and 
possible interference with other rules, and a current benefit-cost analysis. 

First in that wave of secondary tests is the weighing of unintended consequences. 
Some existing rules have unintended harmful consequences that may more than 
oft'set the direct benefits of the rules. These consequences may not have 
manifested themselves immediately after the rule’s promulgation, but may have 
grown apparent over time. [ . . . ] 

Second, rules may directly reduce safety if they interfere with other rules. This is 
the result of adding more safety rules that eventually begin to interfere with the 
ability to consider other safety issues, possibly leading to less overall safety. 

[. . .]As the number of rules increases, the likelihood of rules interfering with each 
other increases. Even if they do not directly cause interference, it may [be] useful 
to classify rules that are duplicative as nonfunctional, in order to at least reduce 
the cost of learning about two regulations instead of one. 

Finally, more generally, the benefits of complying with existing rules may no 
longer be worth the cost. In all of the above cases, this general condition would be 


■ It may be tliat even though risks are reduced to de minimis levels, further enforcement is needed if it is fomid tliat 
market mechanisms hat-e not supplied sufficient iixentives to stay at those rislc let’els. 
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necessary to make the rule nonfunctional. 0MB has stated, “The only way we 
know to distinguish between the regulations that do good and those that cause 
harm is through careful assessment and evaluation of their benefits and costs.”’ 


20. In that paper, the only e.xample that was provided was an FDA regulation dealing with 
the “width of strings in canned string beans.” 

Are there other regulations that you or others have identified that meet the 
suggested test for a non-functional rule? 

Our proposed method of classifying rules as functional or nonfunctional is, to the best of my 
knowledge, novel. 1 am not aware that anyone has systematically analyzed a set of rules to 
identify those that may be nonfunctional based on our stated criteria. 

2 1 . One problem your paper identifies is that “regulations take years to develop and are 
outdated by the time they are created.” The Government Accountability Office found it 
can take OSHA an average of 7 years to issue a new health and safety standard, and in 
some cases as long as 19 years. 

Please identify specific statutes or administrative procedures that contribute to this 
delay. 

Response: Static regulations can become dated due to changes in technology or business 
practices. The full context of the quote from my paper makes this clear: “[RJegulations tend to be 
static and managers must deal with dynamic risks. As the technology changes, new risks emerge. 
Regulations take years to develop and are often dated by the time they are created. Dealing with 
nonfunctional and static regulations crowds out scarce resources that could be devoted to newer, 
emerging risks. These risks could come from new technologies, new production methods, new 
products, or new sources of labor,” 

22. What actions would you recommend to shorten the time to develop regulations so that 
they are not out dated by the time they are implemented, or could be updated quickly as 
technology and scientific knowledge evolves? 

Response: Markets rapidly respond to and elicit changes in technology. To the degree feasible, a 
functional regulation should emulate how markets achieve this. People who are competing in a 
market have incentive to dynamically respond to consumer demands in order to make the best 
possible product. This incentive drives market participants to innovate and develop new 
technologies. On the other hand, regulations sometimes are static in their design. Design 
standards that tell automakers that they must build cars with high beams, low beams, and nothing 
in between are a perfect example. This static regulation cannot easily adapt to new technologies 
that could blend high and low beams in order to create a safer environment for roadside 
pedestrians. This drawback could have been avoided if the regulation had been designed to 
create a performance standard rather than a design standard. A performance standard-based 


Office of Management and Budget, Report to Congress on the Costs and Benefits of Federal Regulations. 1997. 
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regulation in this example could have specified that automakers install headlight systems that do 
not shine light at oncoming drivers in excess of some maximum allowable threshold so as not to 
blind oncoming drivers — which is the safety feature that low beams are supposed to achieve. 
Such a performance standard could easily accommodate the development of new technologies 
that shine the equivalent of low beams onto oncoming cars while maintaining more light on the 
sides of the roads where pedestrians may be walking. 
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Response to Questions for the Reeord from Sam Batkins, 
Director of Regulatory Policy, American Action Forum 

Questions for the Record from 

Ranking Member Hank Johnson and Representative John Conyers, Jr. 

for the Hearing on H.R. , the “Searching for and Cutting Regulations that are 

Unnecessarily Burdensome (SCRUB) Act of 2014” 

February 11, 2014 

Questions for Mr. Batkins 


At several points in the bill, the term “costs to the United States economy” appears, but it 
is not defined. 

Does the term include “transfer” rules, i.e., rules that simply involve federal 
money flowing to nonfederal entities such as: 

Crop subsidies? / would nol imagine that “transfer " rides would he 
included in the term “costs to the United States economy. ” However, some 
transfer rules do contain costs and OIRA does discuss possible costs of 
transfer rules in its annual report to Congress. There are .some transfer 
rules that impose paperwork obligations on stales or affected entities, and 
obviously, tho.se could impose monetized burdens. I would define “costs" 
as any federal obligation that recptires a private person, organization, or 
local government to expend time or money. 

On page 10, the bill uses terms such as “excessive compliance costs” and “excessively 
burdensome,” 

What is exactly meant by these terms'’ 

“Excessive compliance costs ” is a term that the bill 's sponsor or the proposed 
Commission could define further. It could refer to the $100 million threshold for a 
“major ” or “economically .significant ” regulation, or simply to a regulation that 
imposes more co.sts to society than it generates in benefits. 

On page 13, the bill requires the Commission to review a rule that is “identified by the 
public.” 

So if the Mercatus Center identities 1,000 rules that it believes should be 
reviewed, would the Commission be required to examine each of these rules? 

It 's my understanding that the Adminisu ative Procedure A ct already allows 
parties to petition to review a particular rule. Public input is an important part of 
the rulemaking process and it should remain an important component if the 
proposed Commission is formed. Nothing in the bill's language would prohibit 
progressive groups from identifying thousands of rides to review. If there were 
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Ihousands of rules ripe for repeal now, / would imagine a list would already he 
public. That is why the work of the proposed Commission is so important. We 
have no idea how many outdated or redundatit rules there are in the Code of 
Federal Regulations. This lack ofinformation does not benefit officials who 
protect public health or safety, or hii.sines.ses and individuals who must comply 
with arcane rules. 

4. Page 15 of the bill states that the Commission is required to “identify the annual cost of 
the rule,” but is silent about the rule’s benefit. 

/ believe benefits should he relevant and they would he relevant in the proposed 
Commission 's analy sis. According to the language, the proposed Commission 
could identify a ".set of rules to the economy I that J are not justified by the 
benefits. ” This “net benefits” threshold has always been an important aspect of 
regulatory analysis. Thus, if a nde were found to imjiose S20 million in costs, hut 
generates S200 million in benefits, it would probably not be recommended for 
repeal. 

5. Page 1 6 requires agencies to repeal or amend rules recommended by the Commission 
within 60 days. 

Would such repeal or amendment require a rulemaking? I'm not familiar with that 
.specific aspect of the legislation. 

Should the agency be required - as per the Administrative Procedure Act - to 
publish such repeal or amendment in the Federal Register for public comment? I 
.support an open and tran.s/>arent rulemaking process and any legislative reforms 
that increase public input. 

Would that process take more than 60 days? I don "t have the necessary 
information to speculate on how long the proce.ss could lake. 

What if such repeal or amendment requires congressional action? It’s my 
understanding Congre.ss can disapprove of the Commission 's immediate repeal 
recommendations. 

6. Page 24 of the bill states that the Commission can be funded to up to 1% of unobligated 
funds or $25 million, whichever is greater. 

What does “unobligated” mean? Fm not an expert in fiscal or budgetary policy, 
but in general, unobligated means funds that have not been committed to a 
.specific .source. 

Isn’t it true that at the beginning of an agency’s appropriations cycle, all of its 
funding is unobligated? Yes, that is my understanding. 
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7. Does the bill’s retrospective review requirement apply to all rules, even the most 
mundane and technical? 

Would it apply, for example, to Coast Guard bridge opening schedules, which can 
number up to 1,000 a year? The legislation likely applies to all rules, including 
Coast Guard schedules and airworthiness regulations. However, as discussed 
below, airv 'orthine.ss directives are typically one-time repairs to aircrap. I do not 
think tlie.se routine rulemakings will consume much, if any. of the proposed 
Commission 's work. 

8. The bill only requires the Commission chair to have expertise in administrative law, 
which means the other eight members do not have to have such expertise. 

How would these Commission members be able to second-guess the appropriate 
level of a carcinogenic contaminant in drinking water? / do not believe any 
Commissioner will ".second-gue.ss” scientific judgments. However, it is important 
that all proposed Commis,sion member, s are itidependent and, perhaps more 
importantly, critical thinkers. Hrqfe.ssor Levin gave the impression that the 
proposed Commission could not operate e ffectively because not all members 
would he issue area experts in every title of the Code of Federal Regulations. 
Others maintain that federal courts should not second-gue.ss federal agency 
decisions, and the .standard of review .should offer more deference to agencies. 
One does not need to ha\’e .studied a certain topic for thirty years to determine 
whether a program is operating efficiently or if a rule is redundant or outdated. 
When Profes.sor Richard Feynman was asked to investigate the space .shuttle 
Challenger disaster, he had no .special insight into the construction or operation 
of the .shuttle, bur his thinking wai a leading factor into what caused the accident. 
Di.sqiialifying everyone but an "i.s.stie area expert ” is a straw man designed to 
exclude all bur a certain class. Agencies are second-gues,sed every time they open 
a rulemaking to public comment or .submit a regulation to inter-agency review. 
Staffers at OIRA do not po.sse.ss the .same i.ssue area expertise as regulatory 
agency staffers, but they have been an important component in regulatory review 
for more than 30 years. Commission members do not need a .JD or PhD to review 
federal rulemakings. We .should not conflate i.s.sue area experti.se with program 
evaluation skills. 

9. Section 101(a) of the bill requires the Commission to only look for ways to repeal or 
weaken regulations. 

Is the Commission, under the bill, prohibited from making recommendations to 
strengthen rules so that they are more effective? It 's my understanding that the 
Commission could amend rules to maximize net benefits. This could involve 
reducing costs and increasing benefits. 
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1 0. How would section 1 0 1 (h)(2)(B), which requires the Commission to only consider the 
benefits to society “within the United States,” apply to greenhouse gas regulations? 
Greenhouse gas reductions generale henefUs bilernationally and domestically, according 
to recent regidatoty analyses. Because climate change is inherently a global concern, the 
majority of '‘benefits to society" would accrue abroad, hut there would nevertheless be 
benefits to the United States as well 

11. What are the ramifications of section 101(h)(4)(B), which allows less than a majority of 
the Commission’s members to eliminate or weaken major rules that are authorized by law 
and adopted after the constitutionally mandated process of notice and comment? I have 
no opinion on this part of the Commission ’s acti vities, only that regulatory reform should 
be a bipartisan process that eliminates duplicative and outdated regulations. Past 
regulatory reform has pa.ssed with overwhelming bipartisan majorities and if the 
proposed legislation is signed into law. I'm confident it will be supported by strong 
majorities in the House and Senate. 

12. Why, in your opinion, do you believe the Commission envisioned by the SCRUB Act is 
constitutionally suspect? As / testified during the hearing, I did not address the 
constitutionally of the legislation. If there are significant concerns. / am confident they 
will be cured as the legislation moves through the Judiciary Committee. 

13. You state that 3,600 rules are issued annually. 

Do you know, for example, how many of these rules are purely technical? 

We recorded roughly 6,200 prnpo.sed and final rules in 2013, with more than 
3, 650 final rules. Of this sample, there were 509 rulemakings that monetized costs 
or benefits, and 28 / rulemakings that quantified paperwork burden hours. 
However. 265 of the 509 rulemakings were "Airworthiness Directives. ’’ They do 
impose costs, an average of $4.4 million, hut these are one-time repairs to 
aircraft and will not likely be a focus of the proposed Commission. 

Do you know whether this number includes the roughly 1,000 rules that the Coast 
Guard promulgates each year dealing with bridge opening schedules? We examine 
the Federal Register daily and I believe that Coast Guard regulations are 
included in the total tally of annua! rules. GAO might keep the best figure of 
“.substantive " rules. In 2013, they recorded 876 "substantive ” rules, but many of 
these might not impose costs or paperwork hours. 

14. You note that certain rules promulgated to implement the Affordable Care Act will 
impose an additional $6.1 billion in costs. 

Do you happen to know the total amount of benefits these regulations will 
generate? Based on our calculations from a review of more than 150 Affordable 
Care Act regulations, the law will impose $6.8 billion in annualized costs and 
$2.6 billion in annualized benefits. However, it is important to note that benefits 
in the health care field are notoriously difficult to quantify. Several rides engage 
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in “break-even " analyses, that is, what wmtid the monetized benefits have to be to 
justify the costs. 

15. Should Congress, in devising legislation dealing with the rulemaking proeess, ignore the 
benefits of regulations? 

It is my understanding the legislation would address the benefits of past regulations. I he 
proposed committee would analyze “rules to the economy [tltat] are not jtistified by the 
benefits to society. " This is obviously a difficult proce.s,s, but rules with high net benefits 
would likely remain unaltered by the Commission 's activities. Rules will little, to no net 
benefits would be amended. 

1 6. Professor Levin suggests that a better model for a retrospective review Commission 
would be to limit the subject matter area scope of its review and select Commissioners 
with expertise and experience in that particular area. He also suggests that the 
Commission make recommendations to the agency responsible for the regulatory 
program at issue. 

What is your view of Professor Levin’s suggestion? As / staled above, subject 
matter expertise might he helpful, hut it .should not he an absolute requirement for 
Commissioners. Again, i.ssue area experts are not always competent program 
evaluators. Congress routinely asks GAO and CBO to analyze policy, even 
though .some staffers might not po.s.se.ss sufierior subject matter knowledge. 
Furthermore, limiting the .scope of the Commission would obviously hinder its 
impact and its ability to amend past rule.s. This might be politically expedient, hut 
it is not the be.st public policy. The OECD recommendations .say nothing of a 
limited scope for retro.speclive review. On the contrary, OECD wants “systematic 
programme reviews of the stock of significant regulation. ” Limiting review could 
also mean leaving rules that cause environmental damage in place. For example, 
EFA has issued rules in the past that the agency admits will cause $52 million in 
environmental “disheneflts” (77 Fed. Reg. 59,459). Finally, / endorse Profe.ssor 
Levin 's recommendation that judicial review should be a component of regulatory 
reform. Agencies are already sup/>o.sed to conduct retrospective review, but all we 
ha\>e .seen are a few notable review’s, and dozens of superfluous regulations that 
do not “look back ” at the .succe.ss or failure of past rulemakings. 
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Response to Questions for the Record from Ronald M. Levin, Professor, Wil- 
liam R. Orthwein Distinguished Professor of Law, Washington University 
School of Law 


Questions for the Record from 

Ranking Member Hank Johnson and Representative John Conyers, Jr. 

for the Hearing on H.R. , the “Searching for and Cutting Regulations that are 

Unnecessarily Burdensome (SCRUB) Act of 2014” 

February 11, 2014 

Responses submitted March 28, 2014 
Questions for Professor Levin 


1. At several points in the bill, the term “costs to the United States economy” appears, 
but it is not defined. 

Does the term include “transfer” rules, i.e., rules that simply involve federal 
money flowing to nonfederal entities such as: 

Medicare/Medicaid payments? 

Food stamps? 

Crop subsidies? 

Presumably, the actual spending involved in programs of this kind is not the kind of 
“cosf ’ that the bill contemplates when it refers to costs to the economy. That phrase seems to 
refer to the perceived disadvantages of a given mle, not its inherent price tag. On the other hand, 
the bill might be construed as empowering the Commission to order repeal of a transfer rule if it 
concluded that the rule does result in adverse consequences for the U.S, economy, such as by 
increasing the national debt.’ 

2. On page 10, the bill uses terms such as “excessive compliance costs” and 
“excessively burdensome.” 

What is exactly meant by these terms? 

Doesn’t the assessment of “excessive” involve a matter of subjective intent? 

Yes, “excessiveness” is surely in the eye of the beholder. The terms do not have a 
recognized specific meaning in public law. 

3. On page 13, the bill requires the Commission to review a rule that is “identified by 
the public.” 


' SCRUB Act §§ 101(h)(2)(B), (I). 


1 



139 


So if the Mercatus Center identifies 1,000 rules that it believes should be 
reviewed, would the Commission be required to examine each of these rules? 

Similarly, would the Commission be required to examine the 1,000 rules 
identified by the Heritage Foundation, in addition to the 1,000 rules 
identified by the Chamber of Commerce, in addition to the 1,000 identified 
by the National Federal of Independent Businesses? 

Administrative agencies are expected to accept suggestions from the public when they 
engage in retrospective review of existing regulations.^ Likewise, if an external body is to play a 
role in such review, I think it should also permit members of the public, including well-known 
interest groups, to make suggestions. The draft bill instructs the Commission to “conduct a 
review” of such suggestions and take action “if appropriate.”^ This provision does not seem to 
impose significant constraints on the Commission’s ability to winnow down the list of 
suggestions it receives. Even if standard administrative law principles would apply, courts allow 
agencies wide latitude to set priorities in the use of their finite resources."* 

In my view, the main concern about interest group influence on the Commission is that 
such groups would probably exert considerable influence on the selection of the commissioners 
themselves. On each side of the partisan divide, powerful interest groups would probably 
demand and get a seat at the table or at least a veto over their side’s choices. This risk is one 
reason why the appointment of commissioners should be subject to senatorial confirmation and 
should not be turned over to legislative leaders, even if the Appointments Clause did not require 
these safeguards (which it does). 

4. Page 15 of the bill states that the Commission is required to “identify the annual 

cost of the rule,” but is silent about the rule’s benefit. 

Thus, if the annual cost of the rule is S20 million, but its benefits are S200 
million, is that relevant to the Commission’s analysis? 

Should it be relevant? 

Certainly a rule’s benefits should be relevant, along with its costs. Some of the criteria 
that the Commission could invoke do entail a comparison between costs and benefits. But the 


’ACUS Recommendation 95-2, Reviev of Existing Federal Regutation.'i, 60 Fed. Reg. 43,108 
(1995) (“Public input into the review process is cntical. The Administrative Procedure Act already 
provides in section 553(e) for petitions for miemaking, which allow the public to seek modifications or 
revocation of existing regulations as well as ask for new rules.”). 

^ SCRUB Act§ 101(hX5). 

^ De fenders of Wildli fe v. Gutierrez. 532 F.3d 913 (D.C. Cir. 2008) ("'an agency's refiisal to 
institute miemaking proceedings is at the high end of the range’ of levels of deference we give to agency 
action under our 'arbitrary' and capricious’ review”); see also ACUS Recommendation 95-3, supra 
(‘'[P]etitions should not be allowed to dominate the agency's agenda. Agencies have a broad responsibility 
to respond to the needs of the public at large and not all members of the public are equally equipped or 
motivated to file miemaking petitions. Thus, the petition process should be a part, but only a part, of the 
process for determining agency miemaking priorities, botli witli respect to the need for new regulations 
and to review of existing regulations.”). 
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Commission would not be obligated to rely on those criteria. It could rely on others, under 
which benefits could be ignored. 

5. Page 16 requires agencies to repeal or amend rules recommeuded by the 
Commission withiu 60 days. 

Would such repeal or amendment require a rulemaking? 

Should the agency be required — as per the Administrative Procedure Act - 

to publish such repeal or amendment in the Federal Register for public 

comment? 

Would that process take more than 60 days? 

What if such repeal or amendment requires congressional action? 

Under the Act, the agency would have 60 days to complete a repeal and 1 20 days to 
complete an amendment. Either of these agency actions would require a rulemaking proceeding. 
However, if the agency has absolutely no discretion about how to proceed, as could be the case 
with a repeal, the agency might not actually have to allow notice and comment. It could argue 
that it is exempt from that requirement, because those procedures would be “unnecessary.”' On 
the other hand, if the agency has some latitude about how to proceed, as might be the case with 
an amendment, it would have to allow notice and comment (unless some other exemption 
applies), and 120 days might be too short a period to allow for full public participation and 
deliberation. Moreover, after complying with the Commission’s directive, the agency might 
need to conduct notice and comment proceedings to adopt rules that would mitigate any 
disruptions to the overall regime that the repeal or amendment has brought about (perhaps in 
ways that the Commission, in the exercise of its inexpert judgment, failed to anticipate). 

As the last part of the question suggests, the agency might have been required by statute 
to promulgate the rule that the Commission directs it to rescind. Upon taking action required by 
the Commission, the agency might then be in breach of its statutory obligations. Groups that had 
benefited from such rules could then sue the agency to force it to obey its legislative mandate, 
and the agency would need to find some way of reconciling these conflicting commands, 
assuming that such a middle path exists at all (which may not be so). Nothing in the draft bill 
requires the Commission to take account of these complications, or indeed to pay any attention to 
the substantive statute that the rules were designed to implement. 

6. Page 24 of the bill states that the Commission can be funded to up to 1% of 
unobligated funds or S25 million, whichever is greater. 

What does “unobligated” mean? 


' 5 U.S.C. § 553(b)(B); see Juan J. Lavilla, The Good Cause Exemption to Notice and Comment 
Rulemaking Requirements Under the Administrative Procedure Act, 3 ADMIN. L.J. 317, 386-88 (1989). 
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Isn’t it true that at the beginning of an agency’s appropriations cycle, all of 
its funding is unobligated? 

I do not believe T have sufficient familiarity with the intricacies of federal budgeting to 
answer this question reliably. 

7. Does the bill’s retrospective review requirement apply to all rules, even the most 
mundane and technical? 

Would it apply, for example, to Coast Guard bridge opening schedules, 
which can number up to 1,000 a year? 

Would it apply to TAA airworthiness directives? 

As written, this provision of the bill does appear to apply to mundane and technical rules. 
The drafters may underestimate how numerous rules of that kind are. To be specific, a search of 
the Federal Register’s search engine^’ indicates that in 2013 the Federal Aviation Administration 
adopted 425 airworthiness directives. The Coast Guard published nearly 500 rules adjusting 
such matters as security zones for particular waterways, drawbridge schedules, or other special 
local regulations. Many of these rules were effective for only a few days, a few hours, or less. 

To speak more generally. Professor Stuart Shapiro published an article in 2005 in which 
he studied all rules published in the Federal Register during a two month period. He found that 
nearly half (170 out of 392) were “rules with a narrow impact . . . that did not involve the type of 
rulemaking typically discussed in controversies over regulatory policy," including 
‘“airworthiness directives’ from the Federal Aviation Administration; ‘flood elevation 
determinations’ from the Federal Emergency Management Agency, and ‘clean air act permit 
actions’ by the Environmental Protection Agency.”’’ 

8. The bill only requires the Commission chair to have expertise iu administrative law, 
which means the other eight members do not have to have such expertise. 

How would these Commission members be able to second guess the 
appropriate level of a carcinogenic contaminant in drinking water? 

In my view they would not have adequate qualifications to do so. Even if one or more 
did have the requisite expertise in water pollution regulation, they would lack it with regard to 
equally specialized questions arising under other regulatory schemes that the Commission would 
be empowered to revise. 

9. Section lOI(a) of the bill requires the Commission to only look for ways to repeal or 
weaken regulations. 


https : /Avww . federal re iii ster. irov/aTtides/s earc h#advanced. 

’ Stuart Shapiro, Two Months in the Life of the Regulatory State, Admm. & Reo. L. News, 
Spnng 2005, at 12, 12-13 (2005) 
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Is the Commission, under the bill, prohibited from making recommendations 
to strengthen rules so that they are more effective? 

Of the nine subparagraphs in § 101(h)(2), eight are clearly deregulatory in their thrust. 
Subparagraph (D) of § 101(h)(2) is at least arguably different. It authorizes the Commission to 
single out a rule or set of rules for repeal or amendment on the basis of “[w]hether the rule or set 
of rules is ineffective in achieving the rule or set of rule’s purpose.” Read literally and in 
isolation, it could conceivably authorize the Commission to take action against a rule that is too 
weak. Perhaps, however, a court would reject that literal interpretation by relying on contextual 
evidence such as the surrounding eight subparagraphs, the prefatory language in § 101(h)(2) 
(which provides that the stated criteria in that paragraph are to be used “[t]o identify which rules 
or sets of rules should be repealed or amended to lower the cost of regulation to the economy), 
the title of the Act, etc. 

10. How would section 101(h)(2)(B), which requires the Commission to only consider 
the benefits to society “within the United States,” apply to greenhouse gas 
regulations? 

Apparently this provision would authorize the Commission to recommend repeal or 
amendment of greenhouse gas rules without considering their impact outside the United States. 
This focus would be a departure from the approach that the executive branch uses to estimate the 
“social cost of carbon.” The currently governing document estimates impacts on a global basis, 
because “emissions of most greenhouse gases contribute to damages around the world even 
when they are emitted in the United States.”* 

11. What are the ramifications of section 101(h)(4)(B), which allows less than a majority 
of the Commission’s members to eliminate or weaken major rules that are 
authorized by law and adopted after the constitutionally mandated process of notice 
and comment? 

It is a sharp departure from generally recognized norms of public law. I cannot think of 
any other regulatory body in the United States, past or present, in which an outvoted minority has 
ever been authorized to take binding action on behalf of that body. 

12. Why, in your opinion, do you believe tbe Commission envisioned by the SCRUB Act 
is constitutionally suspect? 

According to the Appointments Clause of the Constitution (Article 11. section 2, clause 
2), the President 

shall nominate, and by and with the Advice and Consent of the Senate, shall appoint [all] 
Officers of the United States, whose Appointments are not herein otherwise provided for. 


^ Interagency Working Group on the Social Cost of Carbon, Technical Update of the Social Cost 
of Carbon for Regulator): Impact Analysis, May 20 1 3, at 1 5, 

httD://wv.nv whitdiou se.c ov/siles/defaiilbtilcs’omb.dnforeis'soeial cost of carbon fo r na 20 13 
update, pdf. 
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and which shall be established by Law; but the Congress may by Law vest the 
Appointment of such inferior Officers, as they think proper, in the President alone, in the 
Courts of Law, or in the Heads of Departments. 

Under this clause, the members of the Commission envisioned by the SCRUB Act would 
probably have to be appointed by the President and confirmed by the Senate, because inferior 
officers must be “officers whose work is directed and supervised on some level by others who 
were appointed by presidential nomination with the advice and consent of the Senate.”® The bill 
does not provide for Commission members to be subject to such direction or supervision. 

But nothing turns on whether that test is met or not, because even if the Commission 
members were considered “inferior officers,” they would have to be appointed by the President, 
a department head, or a court of law. None of the Commission members except for the 
Chainnan would fit that description, either. As I explained in my written testimony, that fact 
makes the unconstitutionality of the SCRUB Act an easy call under Buckley v. Valeo, 424 U.S. 1 
(1976). 


At the subcommittee’ s hearing. Representative Smith disputed this reasoning by noting 
that the Constitution gives Congress complete freedom to decide what agencies to create and 
thus to decide what laws should cabin their authority. However, his conclusion does not follow 
from his premise. As Justice White wrote in Buckley. 

Congress clearly has the power to create federal offices and to define the powers and 
duties of those offices .... but no case in this Court even remotely supports the power of 
Congress to appoint an officer of the United States aside from those officers each House 
is authorized by Art. I to appoint to assist in the legislative processes.*® 

13. Why should the Commission’s members have expertise in administrative law and be 
politically accountable? 

Rulemaking frequently requires expertise not only in technical subject areas such 
as science, medicine, and engineering, but also in the complex manner in which an 
individual rule fits into an overall pattern of regulation. If, as seems likely, most 
Commission members would lack such expertise with regard to most fields of regulation 
in which the Commission would have authority to intervene, its decisions would carry 
high risks of creating a regime that would be ineffective or incoherent. 

Those who are charged with making important decisions about regulatory policy 
should also be accountable to the political process for the sake of democratic 
responsiveness. Agencies are subject to direct supervision by elected officials (the 
President as well as Congress); and, as a practical matter, they need to strive to maintain 
relationships with private interests, because regulatory systems thrive on cooperation. 


Vree Enterprise Eund v. PCAOB, 130 S. Ct. 3138, 3162 (2010), citing Edmond v. United 
States, 520 U.S. 651, 663 (1997). 

Buckley v. Valeo, 424 U.S. 1, 275 (1976) (White, J., concurring in part and dissenting in part). 
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The Commission might or might not seek to honor the wishes of the electorate, but 
nothing in the institutional structure of the Act would exert pressure in that direction. 

14. Although you say that the Commission would esseutially have iiuchecked authority, 
does the congressional approval process set forth in the bill provide that authority? 

It does not provide an effective check, for three reasons: (1) The Commission’s decision 
would stand as proposed unless disapproved by a joint resolution, which is quite difficult to get, 
because it requires concurrence of the House, Senate, and President (or a veto override in each 
chamber). (2) The disapproval resolution cannot be amended. It must accept or reject all of the 
Commission’s proposed amendments or revisions, no matter how many there are. Thus, 
Congress cannot make judgments about individual items. Proponents of the SCRUB Act, 
drawing an analogy to the BRAC system, deliberately intend to tie Congress’s hands in this way. 
(3) Most significantly, passage of a joint disapproval resolution would only mean that the 
Commission’s choices would not take effect immediately. Those choices would still be binding 
on the respective agencies over time via the cut-go process. 

15. Why would it be impractical to assign a qualitative value to the costs of every new 
rule? 

I assume that the intent of the question is to ask about “quantitative” values. The 
simplest and most direct answer can be found in President Obama’s executive order on 
regulatory review, which states: “Where appropriate and permitted by law, each agency may 
consider (and discuss qualitatively) values that are difficult or impossible to quantify, including 
equity, human dignity, fairness, and distributive impacts.”" Even MasterCard recognizes that 
some of the most important things in life are priceless. 

16. With respect to the current processes and procedures for retrospective review, you 
describe in your testimony the petition process pursuant to section 553(e) of the 
Administrative Procedure Act, which states that “[ejach agency shall give aii 
interested person the right to petition for the issuance, amendment, or repeal of a 
rule." 


How often is this process utilized? 

How does one qualify to be an “interested person”? 

1 have not seen any recent published figures on the prevalence of rulemaking petitions. A 
survey conducted for the Administrative Conference in the 1980s found wide variations among 
agencies: some received only a handful of petitions per year, while other agencies - including 
the Agricultural Marketing Service, the Food and Drug Administration, and the Environmental 
Protection Agency - each received an average of more than 200 petitions annually.*^ 


" Exec. Order 13,563, 76 Fed. Reg. 3821, § 1(c) (201 1). 

'■ William V, Luneburg, Petitioning Federal Agencies for Rulemaking: An Overview of 
Administrative and Judicial Practice and Some Recommendations for Improvement^ 1988 WiS. L. Rev. 1, 
55-59 (1988). 
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The phrase “interested person” is not interpreted as a limiting term. In practice, it means 
“anybody.” 

17. You state that the SCRUB Act’s requirement that an agency include in the final 
issuance of any new rule a plan for review within ten years of its issuance is 
“manifestly extravagant.” Please elaborate. 

Although I believe that this requirement should not apply to any broad category of rules, 
even “major rules,” its imprudence is most conspicuous in relation to the following types of 
rules: 


(a) Rules that the Administrative Procedure Act (APA) permits agencies to adopt without 
any notice and comment, because such proceedings would be “unnecessary.”'^ Typically, this 
exemption applies when the rule is minor or technical, so that the public would not be interested 
in commenting on it. Agencies invoke this exemption in at least five percent of all rulemaking 
proceedings (or perhaps more),''' and controversy about those assertions is rare. 

(b) Transfer rules such as those mentioned above in Question I . These rules nonnally 
impose few if any compliance costs on the private sector. 

(c) Rules that will exist only for a brief time, such as those discussed in Question 7. 

(d) Rules that pertain to transactions regarding named parties, including rates, corporate 
structures, and corporate reorganizations. The APA definition of “rule" expressly includes these 
and other rules of “particular applicability.”"' 

18. You mention the fact that the Administrative Conference of the United States 

(ACUS) is currently planning to study the issue of retrospective review and to issue 
recommendations to enhance the process. 

How does ACUS typically conduct such studies? 

Does it employ a deliberative process? 

Does it allow divergent interests to weigh in with their suggestions and 

concerns? 

Can the public comment? 

The ACUS process is highly deliberative and open. The Conference typically retains a 
consultant to prepare a study of a specified topic. Drafts of the consultant’s report are made 


" 5 U.S.C. § 553(b)(B). 

See Ronald M. Levin, Direct Final Rulemaking. 64 Giro. Wastt. L. Rlv. 1, 14-15 (1995) 
(citing Laxilla, eupra). 

"5 U.S.C. §551(4). 
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available for public comment, as are drafts of the recommendation that the Conference will 
adopt. Members of the public can observe and, with permission, participate in meetings of the 
Conference and its committees, and the Assembly, which votes on the ultimate recommendation, 
is itself broadly representative of diverse points of view. 

19. How much time should the Administration’s efforts at retrospective review be given 
before Congress intervenes? 

This question seems to assume that the Administration’s efforts to date have been plainly 
inadequate, but 1 do not share that premise. Thus, 1 do not think it is helpful to ask how much 
more time the Administration should be given to pursue its present approach. Instead, I would 
ask whether Congress can devise a system for retrospective review that is a clear improvement 
over that approach. As my testimony makes clear, I do not consider the SCRUB Act an 
improvement. 

20. Please elaborate as to wby modeling the proposed Regulatory Review Commission 
on the Base Realignment and Closure Commission is inapt? 

The BRAC Commission was not called on to make fundamental policy choices. The 
premise for setting up this system was that political actors widely agreed on the need to close 
military bases. The point on which they disagreed was which bases should be closed, a matter 
that Congress could not effectively address on its own because of local allegiances (closure of 
any particular base would be fiercely resisted by members from the affected locality).*^ In 
contrast, the SCRUB Act would empower the Retrospective Regulatory Review Commission to 
second-guess virtually the entire range of policy issues that underlie federal regulation of our 
economy and our society. These issues go to the essence of political debate in this country and 
should not be turned over to an essentially unaccountable body of nine persons, especially 
persons with no particular qualifications other than their having been selected by legislative 
leaders. 

21. What are some of the problems with the proposed “regulatory cut-go” requirements 
contained in title 11 of the discussion draft? 

First and most fundamentally, the Commission, with its onesided mandate and flawed 
structure, could be expected to select for “cutting” many rules that should not be eliminated in 
the first place. Second, the injection of this additional dimension into agency rulemaking 
proceedings would unnecessarily complicate the process of adopting new rules, no matter how 
important or pressing those rules may be. This extra step would be detrimental to effective 
governance, especially at a time when agencies are operating under severe budget constraints. 
Third, the cut-go process requires agencies to quantify the costs of every new rule, no matter 
how minor. This task would often be inherently arbitrary and would itself be a drain on agency 
resources. Fourth, OIRA would be required to certify the accuracy of the agency’s cost 


Michael J. Teter, Recusal Legislating: Congress 's Answer to Institutional Stalemate^ 48 H.4RV. 
J. Lugts. 1 , 8-16 (201 1): see id. at 42 ('The approach works only in those circumstances where Congress 
agrees both on the need to act and on the substantive action tliat should be taken, but recognizes that, for 
particular stmctural reasons, it cannot or will not act.”). 
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estimates (but not those of the Commission, as to which the need for monitoring would be 
greater). This obligation would greatly expand OIRA’s duties and could distract it from 
fulfilling its current functions. 

22. Briefly, why is requiring Congressional approval of rules subject to the discussion 

draft’s “regulatory cut-go” requirements problematic? 

Primarily, because such congressional approval would often be impossible to obtain, or at 
best extremely difficult. If either chamber was unsympathetic to the rule, or for that matter to the 
statute that the rule would implement, approval would not be forthcoming. Even if both 
chambers were amenable in principle to supporting the agency’s initiative, they would each have 
to vote to approve the exact text that the agency had adopted; there would be no room to 
negotiate a compromise, because amendments are expressly barred. All of these obstacles to 
enactment would be challenging under any circumstances; they would be especially so under 
conditions of exceptional polarization like those of our current era, in which the perspectives of 
the House, Senate, and President are widely divergent. Considering that the 1 12th Congress was 
the least productive in more than sixty years, and the 1 13th is on track to beat even that record, 
proponents of the SCRUB Act have litde room to argue that the congressional approval feature 
would go far to ameliorate the damage that the cut-go requirement would bring about. 
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